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Comes The Speaquess Group, LLC d/b/a Jamba Juice (“Jamba Juice”), by
counsel, and hereby respectfully moves this Court pursuant to CR 76.20(3) for
discretionary review of the Opinion and Order entered by the Fayette Circuit Court on or
about August 20, 2014 (“Opinion and Order™), a copy of which is attached as Appendix
#1 hereto, states as follows:

(a) The name of the Movant is The Speaquess Group, LLC d/b/a Jamba Juice and it
is the Tenant. Movant is represented by Carroll M. Redford, III, and Susan Y. W.
Chun, Miller Griffin & Marks, P.S.C., 271 West Short Street, Suite 600,
Lexington, Kentucky 40507. The name of the Respondent is Fayette Mall SPE,
LLC (“Fayette Mall”) and it is the Landlord. Respondent is represented by
Matthew A. Stinnett, Esq. and Adam C. Reeves, Esq. of Bingham Greenebaum
Doll, LLP, 300 West Vine Street, Suite 1100, Lexington, Kentucky 40507,
telephone number (859) 288-4656 or (859) 231-8500.

(b) The date of entry of the judgment sought to be reviewed is the Opinion and Order
the Fayette Circuit Court entered August 20, 2014. See Appendix #1. Final
disposition of the case by the Circuit Court was by Order Denying Motion for
Reconsideration entered on September 9, 2014.  See, Appendix# 2. The case
arises from the Forcible Detainer of the Fayette District Court, 4th Division,
entered May 28, 2014. See, Appendix #3.

(c) A supersedeas bond is not applicable in this case, and one has not been executed.
However, Movant continues to pay the requisite rent to the Fayette Circuit Court
Clerk as required by KRS 383.255(2) and consistent with the terms of the Fayette
Circuit Court Orders entered September 9, 2014 and September 11, 2014.

(d)(i) Statement of material facts:

This case arises out of a forcible detainer action in the Fayette District Court. The
Fayette District Court, however, lacked subject matter jurisdiction to proceed on the
matters as presented by the Landlord because this was not a forcible detainer claim based
on non-payment of rent; it was based on the technical, non-material breach of the lease by
Tenant for more than three occasions during twelve months of paying the rent late.

Regardless of the jurisdictional defect to the case, the Landlord failed to present any

evidence that the rent for any month other than May 2014 was paid late.



1. Existing Lease and Licensing Agreement.

On or about January 24, 2012, Fayette Mall and Jamba Juice entered into a five
(5) year lease for Jamba Juice’s rental of certain commercial space designated as space
#C-311, and located in a shopping center known as Fayette Mall (“Shopping Center”)
located at the intersection of Nicholasville Road and Reynolds Road in the City of
Lexington, Fayette County, Kentucky (“Existing Lease”). A copy of the Lease is
attached hereto as Appendix #4.

The term of the Existing Lease was for five (5) years commencing on May 1,
2012 (“Term™). (Existing Lease at Art. I, Sec. 1.1(b)).

The Existing Lease requires Jamba Juice to pay Fayette Mall the Minimum
Annual Rent without preVious demand and without any setoff or deduction, in equal
monthly installments, in advance, on the first day of each and every calendar month
throughout the term. (Existing Lease at Art. II, Sec. 2.1). The Existing Lease does not
require or mandate any specific method or means of payment of the Minimum Annual
Rent.

The Existing Lease defines default by Jamba Juice as the following:

a. Jamba Juice fails to pay the Minimum Annual Rent and such failure continues for
more than five (5) days after written notice from Fayette Mall to Jamba Juice; or

b. Jamba Juice fails to observe and perform any of the other terms, covenants and/or
conditions of the Existing Lease and such failure continues for more than ten (10)
days after written notice from Fayette Mall to J amba Juice; or

c. Jamba Juice fails to pay when due the Minimum Annual Rent three (3) or more
times in any period of twelve (12) consecutive months; or

d. The leased premises are abandoned, or Jamba Juice fails to take possession of the
leased premises and initially open for business as required.

(Existing Lease at Art. XI, Sec. 11.1).

The Existing Lease expressly states:



Notice given by certified or registered mail shall be deemed to have been

given at the time return receipt is signed for, provided, however, that if

delivery is refused or the notice is unclaimed, notice shall be deemed

received five (5) days after the same shall have been deposited in the mail.
(Existing Lease at Art. XII, Sec. 12.15, emphasis added).

After commencement of the Term, and for approximately 16 months, Fayette
Mall had no problems with Jamba Juice’s tenancy. Because the Existing Lease did not
specify the form or manner of the monthly rental payment, Jamba Juice paid the
Minimum Annual Rent by either commercial (i.e., business) check .or by credit card, with
no protest or objection whatsoever by Fayette Mall. However, without providing any
prior notice to Jamba Juice, in January 2014, Fayette Mall deemed rent payment by credit
card unacceptable, and rejected Jamba Juice’s tender of payment of the rent due for the
months of January, all late fees, as well as the advance payment of the full amount of the
February rent that was not yet due. Fayette Mall rejected this tender of payment of the
January and February rent by credit card despite its subsequent acceptance of payment by
credit card for the rent due on its associated storage space.

2. Case No. 14-C-1866.

Fayette Mall filed Aa forcible detainer action against Jamba Juice on February 26,
2014 for the alleged non-payment of January and February 2014 rent (Fayette District
Court Case No. 14-C-1866). The case was assigned to Hon. Julie M. Goodman. At the
hearing on March 19, 2014, the Court heard that Fayette Mall had accepted rent payment
via credit card on the storage space, and the District Court dismissed that action on its

merits. The District Court ruled that so long as Jamba Juice made prompt payment of all

the amounts due through March, 2014, “then she is up to date through March.” (3/19/14



CD at 10:24:44)". Thereafter, Jamba Juice promptly paid all the amounts due, including
the rent due for the month of March, 2014, and Fayette Mall ;clccepted that payment.

3. This Case (Case No. 14-C-04015).

On May 19, 2014, Fayette Mall filed a second forcible detainer action 14-C-4015
against Jamba Juice in the Fayette District Court (“District Court™), again drawing Judge
Goodman. The Forcible Detainer Complainf filed in Case No. 14-C-04015 (“Forcible
Detainer Complaint™) alleged that the “Lease ... provides that the tenant is in default if it
fails to pay rent when due three or more times within a period of twelve consecutive
months.” The Forcible Detainer Complaint also erroneously alleged that Jamba Juice
breached the lease by failing to pay rent “when due for the months of January, February,
March, April and May of 2014 ...”. The Forcible Detainer Complaint further
erroneously alleged thaf “Fayette Mall gave Jamba Juice notice of this default and of its
intent to terminate the lease and evict Jamba Juice from the premises on May 14, 2014.”
Fayette Mall claimed, therefore, “Defendant unlawfully and forcibly detain the
premises,” and demanded possession of same. Noticeably absent was any claim of
unpaid or past due rent.

On May 28, 2014, a hearing was held® before Judge Goodman during which
Myron Worley, the General Manager of CBL (“Mr. Worley”), testified on behalf of
Fayette Mall, and Emmy Marquess (“Ms. Marquess™), a member of Jamba Juice and
appearing pro se, testified on behalf of Jamba Juice (“May 28 Hearing”).

At the commencement of the May 28 Hearing,' Fayette Mall’s lawyer informed

the District Court that “the default under this lease is based upon the failure to timely pay

' A copy of the March 19, 2014 hearing video is included on the CD enclosed in the Appendix.
% A copy of the May 28, 2014, hearing video is included on the CD enclosed in the Appendix.
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rent three times within the last twelve months.” The District Court made clear to the
parties that if the action was for breach of contract and not non-payment of rent, then the
Circuit Court Civil Division was the appropriate forum to decide the dispute, and the
action was not one for forcible detainer.

During the May 28 Hearing, the only testimony repeived from any fact witness
was that Jamba Juice was late, at most, as to the May 2014 paymént because May was the
focus of the limited testimony presented by the Landlord. In fact, even though there was
no discussion of any other month’s payment, at most, Jamba Juice could only have been
late at that point only fwice (for April and May) since Fayette District Court Case No. 14-
C-1866 was dismissed with prejudice on March 19, 2014.

The record is also clear that the rent had been tendered for May 2014, but that it
was “rejected” or not accepted (though still held) by Fayette Méll because it was not in
the “correct” form. Jamba Juice tendered payment for the May 2014 payment by
commercial check, but thereafter Jamba Juice was informed that it had to pay by
cashier’s check instead. Therefore, in order to have enough funds to obtain the cashier’s
check as well as not double pay, Jamba Juice put a stop payment on the business check
tendered.

Fayette Mall admitted that it had received a check from Jamba Juice to cure the
amounts due on May 22, 2014. Fayette Mall also admitted that it started to process the
check through its automated system despite it having already filed the forcible detainer
action against Jamba Juice. Fayette Mall further admitted that the check was still
* physically in the possession of Fayette Mall and held by its bank “remotely” even at the

time of the hearing. However, after hearing that Jamba Juice stopped payment on the



May commercial check, the District Court cut Ms. Marquess off from explaining the
situation and granted the forcible detainer “because she stopped payment.” The District
Court cited as its reason for granting the forcible detainer the provision in the Existing
Lease that deemed Jamba Juice in default if it failed to pay when due the Minimum
Annual Rent three (3) or more times in any period of twelve (12) consecutive months.

The case was presented by Fayette Mall not as one for non-payment of rent, but
one based upon the technical contractual breach of monthly rent being late three times
during the last twelve months. Yet, the proof in the record was extremely limited and
focused only on May 2014. Thus, the petition failed as a matter of law. Jamba Juice also
presented proof that any claims of late delivery were a creation of the Landlord by
randomly and arbitrarily changing the acceptable form of rent payment when the written
lease is silent on any such required form of rent payment.

Furthermore, because the basis of the action was for late payment and not non-
payment of reﬁt, the District Court did not have jurisdiction over the dispute. The action
was for breach of the Lease terms, and not for forcible detainer. The Fayette District
Court should have dismissed the forcible detainer petition.

(d)(ii) Questions of law presented

1) Whether the Circuit Court erred in failing to apply the correct legal standard of
review of the trial court’s ﬁndi‘ng of fact.

2) Whether the Circuit Court erred in relying on evidence adduced in a previous
dismissed forcible detainér case to find that the tenant was guilty of forcibly

detaining the property in the instant case.



- 3) Whether the Circuit Court erred in failing to conclude that the District Court was
the improper forum for this action as it did not have subject matter jurisdiction
over this dispute for a technical breach of the lease agreement.

(d)(iii) The specific reason or reasons why the judgment should be reviewed.

1. This Case Should be Used to'Reaffirm the Correct Standard of Review of
Forcible Detainer Cases.

The issue was preserved for review by it being presented by Movant in its Motion
to Alter, Amend filed with the Fayette Circuit Court.

The Opinion and Order should be reviewed because not only did the lower courts
err in result, but the Circuit Court failed to properly follow the standard of review of a
trial court’s findings of fact after a bench trial in a forcible detainer case. This Court
should use this case to reaffirm and provide modern guidance on the applicable standard
of review of forcible detainer cases, as well as to correct the lower courts’ mistakes.

The standard of the review of a court’s findings of fact made by a court after a
bench trial is whether they are clearly erroneous. CR 52.01°,

Forcible detainer actions are désigned and intended to be summary proceedings.

Baker v. Ryan, 967 S.W.2d 591, 593 (Ky. App. 1997). “Notice periods are short,

pleadings are restricted, triable issues are limited, discovery is generally unavailable, and
the judgment is promptly operative.” Id. “In general, the only issues are possession by

the plaintiff and detainer by the defendant.” Id.

® Findings of fact are clearly erroneous if they are not supported by substantial evidence. Moore v. Asente,
110 S.W.3d 336 (Ky.2003). Substantial evidence is evidence of a probative value that a reasonable person
would accept as adequate to support a conclusion. Id. “Appellate courts must be careful to avoid the sort
of unfettered review of the record and of the trial court's rulings that indicates a de novo review.” Miller v.

Eldridge, 146 S.W.3d 909, 917 (Ky. 2004).



District Court dockets are filled with forcible detainer cases. Yet, given the
nature of forcible detainer actions, there is not a great deal of modern case law addressing
them. There is a complete lack of case law addressing forcible detainer of commercial
Jeases. This case would provide the Court with an opportunity to provide more guidance
on the rights of commercial tenants and landlords as to the correct standard of review and
method of trying a case.

Jamba Juice respectfully submits that the Circuit Court failed to apply the correct
standard of reviewv of the trial court’s finding of fact in this case. The Circﬁit Court found
that the District Court’s ruling that Jamba Juice had violated the “three strikes” provision
was supported by the evidence. The Circuit Court found that “it is undisputed that Jamba
Juice failed to pay. its rent in January, February, March, April or May 0f 2014 in a timely
fashion ....” (Opinion and Order at p. 1). The Circuit Court so opined despite the dearth
of factual evidence from the record on appeal in this case regarding the months J amba
Juice was allegedly late in payment of the rent, and instead, relied upon the evidence
adduced in a previous case adjudicated by the District Court, which evidence is not part
of the record von appeal.

The only evidence adduced during the May Hearing was that Jamba Juice was
allegedly late, at most, for the May payment.i Such does not support the eviction order
even if the District Court had subject matter jurisdiction. -In fact, the primary evidence
presented by the Landlord was the actual receipt and holding of the May rent payment by
the Landlord and its rejection or ﬁonacceptance of the rent payrﬁent, even though they
remained holding the check and did not return the check. This testimony, by itself, would

justify the dismissal of the eviction proceedings in most circumstances.



At the hearing, Fayette Mall did not provide any evidence about late payment for
any month other than May, 2014. While Fayette Mall’s lawyer, - and not any fact
witness — claimed that Fayette Mall had sent a letter to Jamba Juice on May 14, 2014 for
late payment, and Fayette Mall’s lawyer claimed that this case (Case No. 14-C-04015)
was based on the “three strikes” provision, Fayette Mall did not provide any factual
evidence in this case to support this claim. Thus, there is no evidence in the record of
this case that Jamba Juice had defaulted on the Existing Lease three times within the last
twelve months, and the Circuit Court did not apply the correct standard of review of the
trial court’s findings of fact in this case.

2. The Circuit Court Impermissibly Relied Upon Evidence Adduced During
Another Case In Ruling.

The issue was preserved for review by it being presented by Movant in its Petition
filed with the Fayette Circuit Court. The Court should also take this case to clarify that a
trial court cannot rely on evidence adduced in a previous trial that was dismissed with
prejudice when ruling in the instant case.

a. Res Judicata or Collateral Estoppel Barred the District Court from Re-
litigating the Late Payment of Rent in January, February, and March.

Here, despite the fact that Case No. 14-C-1866 was dismissed on March 19, 2014
with prejudice, which dismissal acted as res judicata or collateral to bar any relitigation of
the issues addressed therein, the Circuit Court found that the District Court did not act
improperly in considering allegations in another proceeding that Jamba Juice had been
late in payment of rent for the months of January, February, and March, 2014 as basis for
finding that Fayette Mall was entitled to evict in May 2014 based upon the “three strikes”

provision of the Existing Lease. The rule in this district is “that a dismissal with



prejudice constitutes an adjudication of the merits of the controversy as fully and
completely as if the order had been entered after trial of the suit.” Cream Top Creamery
v. Dean Milk Co., 383 F.2d 358, 362 (6th Cir. 1967).

The doctrine of res judicata prevents the relitigation of the same issues ina
subsequent appeal and includes every matter belonging to the subject of
the litigation which could have been, as well as those which were,
introduced in support of the contention of the parties on the first appeal.

Miller v. Administrative Office of Courts, 361 S.W.3d 867, 871 (Ky. 2011).
Alternatively, the doctrine of collateral estoppel, applies to this case.

Where the second action between the same parties is upon a different
claim or demand, the judgment in the prior action operates as an estoppel
only as to those matters in issue or points controverted, upon the
determination of which the finding or verdict was rendered. Cream Top
Creamery at 362.

[Clollateral estoppel, bars subsequent relitigation of a fact or issue
where that fact or issue was necessarily adjudicated in a prior cause of
action and the same fact or issue is presented in a subsequent suit.

Cobbins v. Tennessee Dept. of Transp., 566 F.3d 582, 589 (6th Cir. 2009).

The doctrine of collateral estoppel not only bars litigation issues actually litigated,
but also issues that could have been litigated in support of that previous cause of action so
long as the same controversy is involved.

Issue preclusion bars the parties from relitigating any issue actually
litigated and finally decided in an earlier action. The issues in the former
and latter actions must be identical. The key inquiry in deciding whether
the lawsuits concern the same controversy is whether they both arise from
the same transactional nucleus of facts. If the two suits concern the same
controversy, then the previous suit is deemed to have adjudicated every
matter which was or could have been brought in support of the cause
of action.Yeoman v. Commonwealth, Health Policy Bd., 983 S.W.2d 459,
465 (Ky. 1998) (emphasis added).

Here, the Circuit Court erred in ruling that the District Court could consider

allegations of rent issues in January, February, and March of 2014 presented in another
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cése as a basis for the eviction brought in May in this case. Case No. 14-C-1866
specifically dealt with whether Fayette Mall was entitled to a forcible detainer for the
alleged non-payment of those three months rent, and the District Court found that it was
not. Either res judicata or collateral estoppel bar Fayette Mall from using the alleged
“fact” that Jamba Juice was late in payment for the months of January, February, or
March as grounds for the May eviction because, not only was late-payment of rent an
issue that c;)uld have béén litigated by Fayette Mall in support of the March forcible
detainer action, but the District Court actually decided in that case that Jamba Juice was
not late in payment of rent for those months. The District specifically found in Case No.
14-C-1866 that so long as Jamba Juice brought its account up to date after the March
hearing, it was "up to date" in its rent payments and not late in payment for the months of
January, February, and March, 2014. The District Court also concluded as a matter of
law that because Fayette Mall had aﬁcepted partial payment of the rent due, Jamba Juice
was not in default of the Lease. That decision collaterally estopped Fayette Mall from
arguing in this case that Jamba Juice was late in payment of rent for those months.

b. The Trial Court was prohibited from taking judicial notice of the evidence
from Case No. 14-C-1866.

None of the testimony from Case No. 14-C-1866 was introduced — let alone
mentioned — in this case, and is not part of the record. A fundamental rule of the law in
this .Commonwealth s that evidence that is not a part of the record will not be considered
on appeal. Wells v. Wells, 406 S.W.2d 157, 158 (Ky. 1966). Even though a court may
take judicial notice of certain undisputed facts, it may not take judicial notice of mere
evidence introduced in a previous case. SR.v. IN,, 307 S.W.3d 631, 637 (Ky. App.

2010). According to this Court:
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The rule in this Commonwealth is that courts cannot adopt by judicial
notice the evidence introduced in one case for the purpose of proving a
similar proposition in another case.

Id. (emphasis in original). The Kentucky Rules of Evidence provide in relevant part:

(b) Kinds of facts. A judicially noticed fact must be one not subject to
reasonable dispute in that it is either: '

(1) Generally known within the county from which the jurors are drawn,
or, in a nonjury matter, the county in which the venue of the action is
fixed; or

(2) Capable of accurate and ready determination by resort to sources
whose accuracy cannot reasonably be questioned....

() Opportunity to be heard. A party is entitled upon timely request to an

opportunity to be heard as to the propriety of taking judicial notice and the
tenor of the matter noticed. See, KRE 201.

Courts may take judicial notice of a finding of fact contained in an order. S.R.V.
J.N., 307 S.W.3d 631, 637 (Ky. App. 2010). Collateral estoppel also provides authority
to do so in such a case. See supra, Argument 2a. However, a court may not take judicial
notice of evidence heard in the earlier case for two reasons:

First, KRE 201(e) requires a court to give the parties notice of its intention
to take judicial notice of any matter and an opportunity to be heard as to
the propriety of taking judicial notice and the tenor of the matter noticed.

Second, ... Evidence introduced in an adversary proceeding—and not
stipulated to by the parties or reduced to a finding by the court—is by its
nature subject to dispute. Unless the circuit court ruled on the truth or
falsity of that evidence in the prior proceedings, thereby making it a
judicially noticeable finding of fact, then that evidence cannot be

judicially noticed.
SR.v.JN,, at 637. More recently, the Kentucky Supreme Court held:

Under KRE 201, therefore, it may be appropriate to notice court records
for the occurrence and timing of matters reflected in them—the holding of
a hearing, say, or the filing of a pleading—but it will generally not be
appropriate to notice the truth of allegations or findings made in another
matter, since such allegations or findings generally will not pass the
“indisputability” test.

Rogers v. Commonwealth, 366 S.W.3d 446, 451 (Ky. 2012) (emphasis added).
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Here, the District Court impermissibly took judicial notice of the evidence
adduced in Case No. 14-C-1866. Not only did the Distript Court in this case fail to give
the parties notice of its intention to take judicial notice of the evidence heard in the Case
No. 14-C-1866 and an opportunity to be heard as to the propriety of doing so, but it took
notice of evidenc_e-that was not stipulated, and in fact, found by the District Court to be
incorrect. The District Court specifically found in Case No. 14-C-1866 that so long as
Jamba Juice made prompt payment of all the amounts due through March, 2014, “then
she is up to date through March.” (3/19/14 CD at 10:24:44). Because the District Court
previously ruled that so long as Jamba Juice made prompt payment of the amount due, “it
was up to date,” that ruling established that J amba Juice was not late in payment for the
months of January, February, and March, and the District Court could only take judicial
notice of that finding of fact. Therefore, the Circuit Court clearly erred in allowing those
alleged late payments of rent for the months of January, February, and March to be
considered as basis for the "three strikes" provision.

Repeat offenders ci‘op up fréquenﬂy in forcible detainer éases. It i;s necessary for
this Court to provide clear guidance to the trial courts in this Cofnmonwealth on whether
they can consider evidence from a previous case when that case was dismissed with
prejudice. This Court should take discretionary review to clarify this law in the forcible
detainer venue.

3. The Circuit Court Failed to Reverse the District Court Based Upon Its Lack
of Subject Matter Jurisdiction Over this Dispute.

The issue of lack of subject matter jurisdiction of the Fayette District Court was

preserved for review by it being presented by the Fayette District Court Judge during the
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May 28, 2014, hearing, as well as by Movant in its Petition and its Motion to Alter,
Amend and its Reply filed with the Fayette Circuit Coutt.
Forcible detainers are creatures of statute. The relevant statute defines only four
specific situations as comprising a forcible detainer:

(a) The refusal of a tenant to give possession to his landlord after the
expiration of his term; or of a tenant at will or by sufferance to give
possession to the landlord after the determination of his will;

(b) The refusal of a tenant of a person who has made a forcible entry
to give possession, on demand, to the person upon whose possession the
forcible entry was made;

() The refusal of a person who has made a forcible entry upon the
possession of one who acquired it by a forcible entry to give possession,
on demand, to him upon whose possession the first forcible entry was
made; :

(d The refusal of a person who has made a forcible entry upon the
possession of a tenant for a term to deliver possession to the landlord,
upon demand, after the term expires; and, if the term expires whilst a writ
of forcible entry sued out by the tenant is pending, the landlord may, at his
cost and for his benefit, prosecute it in the name of the tenant.

KRS 383.200(3).

If a situation does not fall within one of these three enumerated situations, no
forcible detainer will lie, and the District Court does not have jurisdiction over the

dispute. Emrﬁons v. Madden, 781 S.W.2d 529, 531 (Ky. App. 1989).

In Emmons, the buyer of land brought a forcible detainer action against his
vendor for her failure to vacate the land after the transaction was completed. The court
agreed with the buyer/defendant that it did not have subject matter over the dispute
because the situation did not fit into one of the enumerated categories set forth in KRS
383.200(3). The Court found that the actioh was one for the seller’s breach of the

contract of sale, and not one for eviction by a landlord. Therefore, the Court reversed the

14



lower courts’ ruling that the buyer was entitled to a forcible detainer, declaring, “[t)his
dispute was beyond the limited jurisdiction of the district court and it should have
dismissed the action. Id. at 531. .

Here, as in Emmons, the lower courts failed to recognize that the District Court
did not have subject matter jurisdiction over this dispute because it involved a claim for
breach of contract rather than a claim for non-payment of rent. It informed the parties
that if the dispute concerned a breach of the lease the proper forum was in the Circuit
Court, but it still proceeded to adjudicate the dispute. No one disputed that Jamba Juice
had tendered rent for the months at issue, and the only basis for this action was Jamba
Juice’s alleged untimely tender of that rent. Therefore, this Court should take
discretionafy review of this matter to correct the lower court’s error and to clarify the
issues that are proiaerly the subject matter of forcible detainer actions.
()  The Movant cﬁrrently does not have a petition for rehearing or motion for
reconsideration pending in the Court of Appeals. (Fayette Circuit Court)
® No other party to the proceeding has a petition fdr rehearing or motion for
reconsideration pending in the Court of Appeals. (Fayette Circuit Court)

CONCLUSION

For the reésons Set forth above, Jamba Juice respectfully requests that this Court
grant its Motion for Discretionary Review to reverse the decisions of the Fayette Circuit
Court and Fayette District and to confirm the Fayette District Court 1acked subject matter

jurisdiction over the breach of contract case and for all claims against Jamba Juice to be

(el g b

ATTORNEYS FOR MQVANT

dismissed with prejudice.
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ENTERED

COMMONWEALTH OF KENTUCKY ATTEST, VINCENT RIGGS. CLERK

FAYETTE CIRCUIT COURT AUG 2 0 2014
_DIv.3 FAYETTE CIRCUIT CLERK
CASE NO. 14-XX-17 &y CERUTY
THE SPEAQUESS GROUP, LLC TENANT/APPELLANT
d/b/a JAMBA JUICE
vs. ' ON APPEAL FROM THE
FAYETTE DISTRICT COURT

CASE NO. 14-C-04015
THE HONORABLE JULIE M. GOODMAN, JUDGE

FAYETTE MALL SPE,LLC LANDLORD/APPELLEE

OPINION ANBD ORDER

This matter is before the Court on appeal from the Fayette District Court, Case No. 14-C-
04015. Having reviewed the record and the briefs of the parties, having heard the arguments of
counsel at a hearing on August 7, 2014, and the Court being sufficiently advised, this Court
HEREBY AFFIRMS the District Court’s ruling granting Fayette Mall SPE, LLC’s (“Fayette
'Mall”) petition for forcible detainer against The Speaquess Group, LLC d/b/a Jamba Juice
(“Jamba Juice™). Pursuant to KRS 383.255, the rent deposited with the Circuit Court Clerk shall
be distributed to Fayette Mall.

As set forth in further detail during the hearing, this Court reviewed the district court’s
findings of fact to determine if such were clearly erroneous and its conclusions ;)f law de novo.
Tt is undisputed that Jamba Juice failed to pay its rent in January, February, March, April or May
of 2014 in a timely fashion, which constitutes a default under the lease agreement. Specifically,
the lease agreement contains a provision that provides the tenant shall be in default if it fails to
pay monthly rent when and as due three or more times duﬁng the course of twelve consecutive
months. The issues before the Court are (1) whether the District Court had sufficient evidence

before it at the May 2014 Forcible Detainer hearing and therefore could utilize the January,

APPENDIX 1



February or March late payments in finding Jamba Juice’s default; (2) whether there was
sufficient evidencé before the District Court during its May 2014 Forcible Detainer hearing to
find that Jamba Juice failed to pay its rent timely three or more times during the course of twelve
consecutive months; and (3) whether Jamba Juice was denied due process during the May 28,
2014 hearing.

At the March 19, 2014 hearing, the District Court adjudicated the issue of whether Jamba
Juice defaulted under a provision of the lease agreement for nonpayment of rent, not whether
Jamba Juice was timely in paying its rent. Jamba Juice argues that Fayette Mall should be
precluded from using at the May 2014 Forcible Detainer hearing the fact that it waé untimely in
paying January, February and March’s rent in this action, which proof was elicited at the March
Forcible Detainer hearing (that was dismissed). This Court finds that the District Court may
make use of “facts” from the March Forcible Detainer hearing in its May 2014 Forcible Detainer
hearing. Thus, this Court finds that the District Court did not err when it permitted Fayette Mall
to utilize January, February and March’s late payment 0f rent when determining whether Jamba
Juice defaulted under the lease agreement and that it had substantial evidence of same before it at
the May 2014 Forcible Detainer hearing.

The District Court heard evidence during the March 19, 2014 hearing that Jamba Juice
had not paid rent on January, February or March. And at the May hearing, Jamba Juice failed to
pay its rent on time in April and May. Thus, this Court concludes that at the May 28, 2014
hearing, the District Court had sufficient evidence to find that the tenant was not timely in paying
rent for the months of J anuafy, February, March April and May.

Finally, this Court does not agree that Jamba Juice was denied due process at the May 28,

2014 hearing. J ambé Juice was afforded its full day in court.



Based on the review of the record and the arguments presented during this appeal, this
Court finds that the District Court had a sufficient factual and legal basis to grant Fayette Mall’s

petition for forcible detainer. fs/ JAMES D. ISHMAEL, JR.
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JUDGE, FAYETTE CIRCUIT COURT

HAVE SEEN AND CONSISTENT WITH
THE COURT’S RULING FROM THE
BENCH ON AUGUST 7, 2014:

%{}(AMQW/WW

Matthew A. Stinnett |

Lauren R, Nichols

BINGHAM GREENEBAUM DOLL LLP
Lexington, Kentucky 40507

COUNSEL FOR LANDLORD/APPELLEE

Telp Redford (Wi yermicden =y UeN)
Carroll M. Redford, I1I
Susan Y.W. Chun
Elliott C. Miller
Miller, Griffin & Marks, PSC
271 West Short Street, Suite 600
Lexington, KY 40507
COUNSEL FOR TENANT/APPELLANT




CERTIFICATE OF SERVICE

I certify that the foregoing document was sent via U.S. 1% Class Mail on this the g { ) ;
day of August, 2014 to the following:

Matthew A. Stinnett

Lauren R. Nichols

BINGHAM GREENEBAUM DOLL LLP

300 West Vine Street, Suite 1100
Lexington, Kentucky 40507

COUNSEL FOR LANDLORD/APPELLEE

Carroll M. Redford, 111

Susan Y.W. Chun

Elliott C. Miller

Miller, Griffin & Marks, PSC

271 West Short Street, Suite 600
Lexington, KY 40507

COUNSEL FOR TENANT/APPELLANT

Fayette District Court

Civil Division and Forcible Detainers
150 N. Limestone Room D101
Lexington, Kentucky 40507

VWM*/:M%V—%. A Bupaate

Clerk, Fayette Circuit Court

15502213 2.docx



““ENTERED

ggpf%%?ﬂi
COMMONWEALTH OF KENTUCKY
“FAYETTE CIRCUIT COURT
3" DIVISON
CASENO. 14-XX-17 -

" THE SPEAQUESS GROUE, LLC TENANT/APPELLANT

dfbfa JAMBA JUICE .

v, ' ORDER

FAYETTE MALL SPE, LLC ‘ I ANDLORD/APPELLEE

sk gtk ks ok kdE
This matter having come before the Court on August 22, 2014, on Appellant/Tenant’s
‘ -Motion for Reconsideréﬁon and/or.'_Motion to Alter, Amend or Vacate and Motioﬁ tO'SUSpgnd
.‘ Effectiveness and to Stay Enfbrcemé_n‘c; and the Court having heard the arguments of cbunseL

| having reviewed the recerd and being otherwise sufficiently advised;

IT IS HEREBY- ORDERED AND ADJUDGED that Appellamt/" Ienant’s Motion is

. bUSTAiNED in part and DENIED in part as follows:

With ‘respec_t to Tenam/Appellant S'MOth_n er Reconsideration and/or Motion to Alter,
| Amend .o.r'Vac'ate, the motions are QVERRULED. |

With respect to Tenant/Appellmt’s Motion to A‘Suépend Effectiveness and to Stay
Enforcement, the motion is SUSTAINED. The Court finds that if Tenant/Appellant timely files
ajPeTition for Discretioﬁary Review before thé-Kentucky Court of Appeals under KRS 383.255
(“Appeal™), it must tender the monthly sums owed to Appellant/Landlord under the lease
agreement between the parties in the amount of $7,284.53" (“Rent™) to the Fayette Court Clerk
Aby or on the first day of each month duriflg the pendency of the Appeal to maintain the stay of

the District Court’s May 28, 2014 Forcible Detainer Judgment. If, however, Tenant/Appellant

! This amount represents the rent owed for the space within the Fayette Mall rented as #C-311.

1 R
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APPENDIX 2 ATTEST: VINCENT RIGGS, CLERK

FAYE? CIRCUIT COURT
1 a4 A7 7N DERBUTY
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“does not tender the Rent in full by or on the first day of each month, Landlor‘d/AppeHee may
ruove for immediate receurse before. this Court t'o- remove Tenant/Appellant from the premises.
During the pendency of any Appeal, Landlord/App_ellee is not required to provide any notice(s)
otherwise required under the lease agreement, nor is Tenant/Appellant prouided any grace period
er oppoﬂuﬁity to cure as otherwise granted under the lease agreement,

The Court FURTIIER ORDERS that the Fayette Court Clerk is to immediately release all
'.sums currently escrowed by Tenant/Appellant to Landlord/Appellee. Each month during the
.pendency of any Appeal, Fayette Court Clerk is'to release the escrowed Rent in its entirety by
: t};e'tenth dgiy of the mionth to Landlurd/AppellIee.' 'Te effectuate a release of the escrowed funds,
The Fayette Court .Clerk shall mail via first class mail a check paiable to “Fayette Mall SPE,
:LL'C{”-to the following addrese:

- Fayette Mall -
-Attn: Myron Wotley, General Manager

3401 Nicholasvilie Road, Suite 303
- Lexington, Kentucky 40503-3693

'Fmally, pursuant to the parties’® agreement the Court SO ORDERS (hat the Fayette
-Circuit -Court shall retain jurisdiction during the pendency of any Appeal to address any. issues

aris_ing over the stay and/or the timely payment of monthly rent to the Fayette Court Clerk by the

Tenant/Appellangs

Dateu / 3‘;

, James Ishmael Judge
Fayette Circuit Court, 3" Division



. T_endered By:

Matthew A, Stinnett
Lauren R. Nichols
Attorneys for Landlord/Appellee
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CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing was served by mailing same first class mail,
postage prepaid, to counsel listed below: :

Matthew. A. Stinnett, Esq. 4 - , Carroll M. Redford, 1IT-

}Lauren R. Nichols : ‘Miller, Griffin & Marks, PSC
Bingham Greenebaum Doll, LLP g 271 West Short Street, Suite 600
300 West Vine Street, Suite 1100 Lexington, Kentucky 40507

Lexington, Kentucky 40507,

. ern
on this the day of September, 2014.
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AOC-217 Doc. Code: JPF or
Rev. 3-12 JDF Case No. 14-C-04015
Page 1of 1 Court District
Commonwealth of Kentucky
Court of Justice  www.courts.ky.gov County Fayette
FORCIBLE DETAINER Division District
KRS 383.240 JUDGMENT
FAYETTE MALL SPE LLC PLAINTIFE
V.
THE SPEAQUESS GROUP LLC DBA JAMBA JUICE DEFENDANT(S)

This cause coming on for hearing and all parties being properly before the Court. The Court, having heard
evidence and argument, and the Court being otherwise sufficiently advised. IT IS HEREBY ORDERED AND
ADJUDGED AS FOLLOWS:

That the Defendant(s) are guilty of forcible detainer as charged and that the Plaintiff have restitution of the
premises located in Fayette county at;:

FAYETTE MALL SHOPPING CENTER
3401 NICHOLASVILLE ROAD #C-311
LEXINGTON  KY - 40503

Defendant(s) are ordered to vacate said property within 7 (seven) days of the entry of this Judgment.
The Court further awards to the Plaintifff costs of this action.

If a Forcible Detainer Settlement Agreement (AOC-218) has been executed and Filed of record by the parties,
said terms are herby incorporated herein and all parties shall comply with same.

EITHER PARTY MAY FILE AN APPEAL WITHIN 7 (SEVEN) DAYS OF THE ENTRY OF THIS JUDGMENT.

Date: ' MAY 2 8 20% 2 . ( / '4( %L%/WJ/ Judge
/

A

t

-

Distribution;  File~""
Plainti
Defendant/fg/
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FPAYETTE MALL

SHOPPING CENTER LEASE

SHOPPING CENTER FAYETTE MALL - LEXINGTON, KENTUCKY
LANDLORD FAYETTE MALL SPE, LLC, a Delaware limited liability company
TENANT THE SFEAQUESS GROUP, LLC, 2 K‘_ / ___limited Hability compacy,
d/bla JAkiBA JUICE .
TABLE OF CONTENTS

ARTICLE I - REFERENCE PROVISIONS, SHOPPING CENTER, LEASED PREMISES AND TERM

Section L1 Refe ncel’rovlswns .
g Ce‘nter Leased I"I(:mlsus, and: Term

S . .
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ARTICLE IV - USE OF LEASED PREMISES
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Scetion 4.3 Coritinuaus Operation by Tenaut
Section 4.4 Additional Covenarits of Tenant
Section 4.5 Signs, Awvnings and-Canopies
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Section:4:7 Relocation

ARTICLE ¥ - INSURANCE REQUIRED OFTENANT

Section 5.1 Insurance Reguited of Tenant
‘Sectlon.5.2 Firé Insurdnce Rafé and Requirenieals
Settion:5.3 Waiver of Subrogation

ARTICLE VI - REPAIRS AND'M. AINTENANCE

Sccuun 6.1 Repairs by Landlord

Repairs-und: Mainfegance by Ténant
Sec(:o 6. Inspcdwn
Sectivn 6.4 Q iong,

ARTICLE VI ~ABDITIONS AND ‘AL’EERATIONS

Seétin 7.1
Section K2

ARTIELE VIIL- DAMAGE, DE§TRUCTION-OR CONDEMNATION OF THE LEASED FREMISES

Section 8.1 Paitiagé brDéstruction
Section §2 Condemnation

ARTICLE IX- GENERAL PROMOTION FUND

Section 9.1 Amoums

Section 9.2 Intentionally Detgted
Section.9.3 Intentionally Defeted
Section 9.4 lntentionafly Deleted
Section 9.5 General Promotion Fund
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Seclion 111
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Section 113
Section-11.4
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Section 12.18
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FAYETTE MALL

&t 107141; 129411

SHOPPING CENTER LEASE

. ey
THIS LEASE made and entered into as of the ﬁday of! \_M'I\! , 20/Z by and Between FAYETTE
ited Habiitity. company ("Landlord™), and THE SPEAQUESS GROUP, LLC, a

‘MALL SPE, LLC, a Delaware limik

]

(b)

©

{r

@
(O]

 Iimited Tability company, d/bla JAMUA JUICE (*Tenant").

ARTICLE} A
'S\HOP'E’ING CENTER, LEASED PREMISES AND TERM

REFERENCE PROVISIONS

Section 1.1 Reference Provisions,

ross hatched and/or designated as space HC-311 on EXHIBLT A anyexed heroto
square feet.  The Lensed Prenises are-in a
ed at tho intersectlén -of Nickolssyillc Road
County of Fayeite, State of Keritueky:

LEASED PREMISE
and:made @ part- heréof and coutsining approximately 605
building in a-Shiopping Center known as Fayette Mall locat
and Regnolds Road in or near the Town or City of Lexfngton,
TERM—shalt be for a period of Five (5) yeurs commencing as provided in Section 1:2. As used fi this
Section 1.1, the term “year” sall mean-each successive twelve (12) calendar month period commencing on
the first day of a calendar month, 1fthe Term commengces 6n.2 day, other than the first day of a calendar
monthy then ihe “period commenging With the first day of tlie Terth 'and ending on the last day of the

caléndar month in which tie Term comhcaced shall b addid to the first year of the Term.

MINIMUM ANNUAL RENT—Sixty-Seven Thousand. Nine Hundred Eleven and 25100 Dollars
(§67,911.25Y per.yearforthe first year of tie Leas Term, with annual increases of three pereent (3%) por
year bver the amount payable for the previous year through the balance of the Lease Term, prorated for a
partial year if applicable.

PERCENTAGE RENT AND BASE—an amaynt equal to eight percent (8 %) of Groks Sales in excess of
a base. of Eight Hundred Forly-Eight ‘Fhousand Eight Huadied Nidety-One and 00/100 Doflars
{5848,891.00) per ycdr Tor-thé first year of th Lease Tem, Whilch base amotint.shall be subject to annual
incredses of (hree percént (3%) pev yeat over e base ainotht forthe previous year through the balance of
ki 1.&agc, Torihg 2s spéeificd i Section 22,

imited 1o, sioathies and
ks and other beverages, soups, baked
oduéis to iclude, bulhot be-limited:

products, juice-rclated équipment and supplies,
apparcl; iadwear, books, drinkware and activily iéms
sale af other itéms as reasoably-related to the sale’of
cqant. offér aleohol orany items in vielation of any

-ljSE_,—-qu‘- e printary retail.sole, of juices
incidental thereto, for :the,retai

@ INTENTIONALLY DELETED.

@) JINTENTIONALLY DEETTED.

Gify  GENERAT PROMOTIQN FUND: None.

SECURITY DEPOSIT-None.

NOTICE ADDRESS—~ o

TENANT , LANDLORD

The Speaquess Group, LLC CBL & Assoclates Management, Tric.
407 Hart Road €B1. Ceney, Suite 500

Lexington, Kentucky. 40502 ijo'l{amilion Placo Botifevard
Chiltaiivogh, Tenncsseo 37421-6000

Anchor Stores shall mean the spaces désignated Building A&, B, C.D; and B on Bxhibit A attached hereto
and any fitture spaces of 20,000 squato fector more 3¢ fladr area.
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‘ho-“Friggerings
Store Hours shall imean Monday througzh Saturday continuqusly between thehours of 10:00 AM. and 9:00

P.M. and. y iinuotsly between thehours of 12:00 NOON and 600 P.M,

OQPERATING COSTS — Tenunt's Operating Costs Charge-i¥ Eighteen aad 64/100 Dollars, (§18.63) pér
square foot of the Leased Premises for the 2017 calendar year increased by five percent (5% each
calenidar yeir thereafler over the smount payable for the previous calendar year (pratated for-3 partial
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FAVETTE MALL

Leased Premises, and Ternt, Laudlord hereby leases to Tenanit and
Tenantrents from Landlard those certain premises (“Leased Premises”) now existing or hereafter o bo erected in
the Shopping Ceater described in Sectian 1.1(a) and shown on EXHIBIT A horeto, The Term [a§ described in
Section 1.1{5)] shall conunence on the carlier of (1) the dute which is Ninety (90) days following Landlord’s tender
of possession of the Leased Premises, or (2) the date on which Tenunt opens for business fn the Teased Promises.
Providing such cntry does not inferfere with Landlord’s gencral construction of the Shopping Center and/or
Landlord’s work to be done, if any, in preparing the Leased Premiscs for Tenant's occupancy, Tenant, its agents,
employees, and coniractors, shal have the right to enter the Leuscd Promises prior to the tender of possession for the
purposes af taking méasuremints and obtaining other information tequired in consiection with Tenant’s prospeetive.
ocuupancy thereof. Any aceess by Tenant to-the Leaged Premises prior {0 {he-commencement,of the Term shati be
upon el of the tefms, covenants and conditions of fhis Lease except for the payment of rent and ather charges.
Tenant shall pay all utility charges relating to the Leased Prentises which accrue after Landlord’s tender of

possession.

Section 1:2. Sliopping Center;

T'crfds:rio(’p,ps;assipn_'shaﬁ,lzc~dc_.cmcd~_tp'havc occurred whed Landlord has conipleted Landiord’s woik, if
any, required by Exhibit B annexed licretd-and thade.a part hiércol.

The Lsased Premilses slhiall éxténd-ta the exterior faces of exterior walls or to the building liné where there
is- no wall, of the ceater line.of those walls s_cpafaling,said,‘prcmiscs from other leased premises in the Shepping
- Center, tggther with the-appuriendntes specitically:granted.in this Leaso, but reserving.and: cxecpting o Landlord
or iis designee the'right to t, mahitain, use, repair and replace pipes ductivork, conduils; utility lings and wires
-through hunig ceiling space, column space, and. partit in or beneath the floor slab-ar above or below he-Leased
Breriises or other parts of the Shopping ‘Center, cxcept that Landlord shall gt unréasorably interfers "with or
inferrupt:the business operations of Tenant within-the Ecased Premises, and except where necessiry as deferminied
by Landlord's archiftecl, no pipes, conduits, utility lincs, or wires-installéd by Landlord shall be exposed in‘the sales
area of the Leased Premises. ’

s'work atid-open-the Leased Premises for business fo the public not fater
‘tian the commencement date of tho Terh. I the ovent. Tenant fails to take pgssession ani-open for business 10 theé-
public fully fixturbd, stocked, and staffed on thie eontméncement-gate of the Term, then and in such, gvent Landlord-
-shall have, in addition to.all rémedies in-tlifs Lease provided, theright to colfectin addition.to the Min i

‘Rent and-ather suris poyablé under this Lieasé & further ifem-of additiond{ rent ut a rate equal lotwice |
_Annual Renf per-day for each and every day that Tensnt shall-fail to be open for buginess, which furt
rent:shall be -deemed-tohe in.Jiewof any. Percentzge Rerit thiat may have béen. earned duing suchpetiod,

Tenant agrees to complete Tenant’

13 Kcceplance 6f Lease | Preitisés. A§ offevas may’ be.requested by [a;xdlor&,\Téxxaﬁt shall
1013t cost diged execut ‘éckhow‘léﬂgc,:aﬁd‘delj_v‘er'tb dlord dnd/or Landloydls fnotizages

i scceptancdor cstopgel tertificate with respedt ta the Leised Premists in forin‘and substance aceeptablo, to
Landlord.. i

_ “Section, 1.4 Quict’ Enjoyment.  Tenant, upon-paylig tha renits. herein reserved and performing and
.observing Gl of the other lerms, -Caveiiants, and conditigns ofthis Lease on Tenut's part to be. performed and
‘observed, shall pesceﬁlily‘an& quictly have, hold; and eujoy the Leased Premises during the Term, subject;

e s of this Lease. and to -any mortgages, ground or underlying leasés, agreements, and

nevertlieless, 10 e ¢
cricembrances to, which this Lease'is subordinatg.

Section 1,5 ‘Pariies to Have No Liabilify if Shopping Center Not Construcled, H-for-any—reasen
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ARTICLEI(

RENT AND OTHER CHARGES

Scetion 2.4 Minimum Anaust Rent. Upon comencement of the Termn, Tenant shall pay (o Landlord
Steyious demand therefor and. without any setoff ot deduction whatsgever, o, Minimum Anpnual Rent,
provided in Seétion 1:1(e), payable in equal monthly installnicnts, it sdyanice, on the fitstday of cach and-gvery:
calendar-wionth throughout the Femm, exeept-that-the-fest instaliment oL Minimunr-Annuek Rent-shall-be-paid-upen
thé-ckection-bf-tisTease and, if e Term comnicnces on a.date other;than the. first day of a monith, Tenant shall
pay Lapdlord. on the first day of the Teiom, & pro-rata porfion of such:Misiy Annual Rent, calculated baséd upon
the nuimber of calendar days in the month in which Tenant's obligdtion to pay Minimuin Ansual Réat commenves.
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on, and Landlord does not make any express or implied repl promiise or condition that any specific type,
quality. or-number of Anchdr Stores or Department. Stores shall ovcupy any space in the Shupping Ceater during alt
“or ariy part of tho téswof the Least br réncwals ov éxtefistoris-thereof; il any. .

& ali-fafura—i [ % orafs—chall-Be—i Jnt—th
GH—HHiUn 32 Rersto—5ha: ifetens i
11 ¢ £ ihe-Ternibe + eatak-to-thatirhast sal
TSR ¢ * o b GO AN
R 2 ¢ durk: ~ofth jor-thres £33 £iho Ty 16
1 RERE GRS ARY -5 prieEtirestoyyed SEEatiin 3 3
Tentt

Section 2:2 Ferceatage Rent, (aj Tonant shall pey to Lasidlord, tn addition {o e aforessdd Minimum
Annual Reat, the Percenfage Rent provided in Section L ().

. “Grass Sales” means the selting price of alf nicrchandise sold,or delivered in, at, on, or from
any part of the Leased: Premiscs (including, without limitation, salos by means of any mechanical or vetiding device)
aud the charges for all services -of any. sorv sold or perforsied i, ut, or from any part of the Leased Prenijses-and
shall inclide salss and charges for:¢dsh or credit; regurdicss of collections in the case of the latter, but shall exclide
(1) retwens.and refunds-in fact made by Tenant upon transactions included within.Grass Salés, not ‘exceeding the
selling price. of merchandt d By the purchaser and accepted by Tenant, (2) exchonge- of rerchodise
between stores of Tenant where such exchanges are made solely-for the convenient opeation of Tepant's business
and nat for {he purpose of consumimating a:sate which has been madeat, in, of; or from the Leased Premises, (3) the
amount of any-city, county, Stafe, or federal sales; luxury, or.exeiss tu.on such sales which {5 bothiadded (o the:
selling price (or abisorbed tiergin).and paid toilie. taxing autliority by Tenait (but not by any vendor of Tenant), A
sale shall be deemed 16 be madé i the-Leased Preinises if an order’ thérefor Is secured or red stved In the Leased
Promisés, whethet of not such order is filted i the. Leased Premisés or glsewherc or if, pursuaiit to mail,.{elegragh
telgplione, Titernct; -electronic conunérce, ar'other sitfilar means, orders are received or filled ot or fron the Leased
Premiscs. -All morieys or other things of value not: herein. specifically excluded from Gross Salcs. shial] be deemed
incfuded therefn. Nothing Kereln containcd shall bo construed as a conscnt 1o occupancy by 2 concessionairs, or to
thie use of any mechanical griather vending device in violation of the provisions of this Leasa;

period of not fess than three’ (3) years;

(b} The-term”

(c) Tenant shall prepare and keep at, ie Leased Premises for a
adequate books and records (conforming to generally p fing, practices, ily applicd) showing
Gross Sales Tor each month throughoit the Tcrm. Tenant-agrees that alt Gross Sales shall-be registered.at the time
cach saly is made in a nianner reasonably sétisfactory to Landlord and in accordaitse with good business practices.

month during the Tor, Tenant shalf furnish: Landlord at the”

ss Sales for the preceding, calendar month, On or befpre the
3 talement o Landlord-it

ortifled’ as: correct by

(d) On or befors the tenth {10th} day of each
Shopping Center's mandger’s office a statement of Gro:
‘thisticth (30th) day following dach year (as-defined in Section 1.1(b)) Tenant shall submiit.a's
.the Shoppin ter's. manager's office, satisfictory o Langdlord T and-subs

I

Landlord’s right.to additi ¢
Percenlage. Rent bases are staléd [ i A
as followsi Milllply tach Percéhtage Rent bast by & fraciidn,
‘during stich year applicabile to such Percentage Rent base, dn
sixty-five (365). The sum of the prodiscts as hereinbofore deternifned stidl bo-the Percentage-

year.

ércontage Rent base for such yedr shiall be:determined
the nurserator of which shialf be the nuiber of- days
d the denominator of which shall bs three hundred
Rent-base for-such

(f) Intentionally deleted.

Percentage Rent payable by Tenant for.any such partial year shalt
aso arrived at by multiplying the Percentage Rent basc el forth in
of which shall be the number of days transpired.to.the end of such
three hundred sixty-five (365). If the Term-comumenges on-a day
Gross Sales for such partial cafendar month shill be added to
Percentage Rentbase shall be praportiontely increased based

(g} For any pastial year during the. Term,
ba calculsted dpon, an adjusted Pércentage Rent'b
Section 1,1{d) hereof by & fraction, the nusberitor
partihl year and'ihé denordinator of which shall be
other than the-first day of a calendar month, then the
the Gross Sales for the first year.of the. Term and the
on the number of days in such partial caleridar month,

() Landlord or ity duly authorized represcotatives may, during regular business hours, inspoct. the regords
of Grosy' Sales, made by Tenan, provided such. inspection is comingriced withift three (3) yeals after Eandlord’s
Version ¥ i :
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FAYETTE MALL
cimentof Gross Sales hersinabove required dad is fimited torthe period overed by
such statément. Tenanit and cdck licensee shall produce said records on request.of Landlord. If. Landlord's audit’
shall disclose a deticiency in Gross Sales for such period afIcss than two percent (2%, Tenant shail promptly pay 10
Landlord the amount. of such Percentage Rent due on such deficiency, if any. If such sudit by Landlord shall
disclase a doficiency in Gross Sales-of two percent’ (2%) of ‘more, then Tehant shall- profptly pay Lundlord
*Bercentage Rent due on such deficiency, if ‘any, together with latercst (as hereinnfier defined) and the cost of such
audit. If Tenant fails to file a certifiéd nnnual statement of Gross Salés as herein required, Tenant shall pay al)
Percentage Reat due, if any, together with Interest and the cost of suclaudit, T addition ta the foregoing, i€ any
tiva, (2) out of thrée (3) consecutive annual Gross Sales stafements furnished: by Tenant understate the amount of
Gross Sdles by mbre than two percent (2%), after notice by Landlord (o Tenunt of such understatement, then in such
event Landlord may, at its option, terminale this Lease.

veegiptof’a cértified annual stat

Section'2.3 Taxes. Tenant shall pay promptly when due or make reimbursoment 16 Landlord foc all taxes
imposgd.-upon Tenant's rend, Luasg, and business operation, including, without Timitation,. all sales. taxes;. value
added taxes, documentasy faxes, siamp taxes, and other taxes assessed upon the qbnsidcﬁlioxx to- e received by
Landlord for this Lease, upon 21l personal property of Tenant, and shall also pay fo Landlord, 4s additional reiit,
fn this’ Section 23, “Fenont's shiire off real estate. taxes shall be

o
and shail in no even nclude common are cupied. by retail mekch ;
‘miezzanine sreas and’ afeas; if any, used 43 & Gofmunity téom, of for manajcment ‘and protnotion “officcs,
Fobwithitanding the foregoing; if the Shopping Centér-opens subsequent. o July 1, thie.actual leased:floor-area, d
tho Lot} Teascable floor area of Shiops for sich year of apenirig:shall be.determined as.of December 33™ of Sisch year.
Tehdnt dcknowledjzés and stipufates that-Lasfdlord has made no repiesentation or‘agrecinént of any kind as to-the
toral dollar amoustof such-taxes, actual or éstirated,.or Tenant’s dolldr share thereof,

» shall mean all taxes and assessments (specialor offierwise) levied or'asséssed

dfor improvements es the sarmié may be-enlatged

h the coftimon arcas and other taxes.arising

i, siate; o7 15cal govemmental authority or
Tudi enses icured by Landlord in

14

. The term “real estate taxes
directly or indifectly apainst the Shopping ‘Center (land; buildings an
or teduced from time to time), personal property used i copection Wil

) i sed Prenises impos

T alithotity having jurisdiction aver th ¢
coutesting the validity of; in seel coking (0. pravent an Increaso-in any
X Tacluding but not limited 1o tax cod o 1aX #dvisors, but shall exclude

Fanchise, capital Siock, incoiie, €5l GF iiheritance laxes ‘porsonal in. mature to Landierd. N alwiihstanding

anything 1o thie'contrary Ined bierein,.{f the Shopping Center s located in the State.of Tennesses the terin “real

estate tAxes” shall also pican any taxes bascd upor thé value of the Shopping, Center, including, without li iati

fhe value of thie Shopping Center as part of thie “net woith” or value of the Landford's assets as-a compongnt of any”

franchise tax;-if the:Shopping Center fs located in the:State of Michigan ihe. tenn “treal estate taxcs™shall also mean

Lay IV estimate the taxes referred to in his:Section 2.3, and Tenauit shall pay dnc-twelfih (1/12)
theteat inopthly. ih advance, fogethiel with the yrient of Minimum Anhual-Rent, Afer the'eiid o enchiealendar

ford shall fumiish- Terant:a statément {n feasonatile ditait of - actual vgal. ostite - taxes, - prepared iy
accarddnedwith:soind socounting pra jeés by Landlord’s” ing-department, and therg shall be' stmeit
* betwegid I, andlordid Tenant,.with payment to-or repayment by Landlord; as the caso'may requird, to-the-end that
 Landlord stiall receive the entire amount of Tenant's. anaual share for sucli perigd.

Tn.no event shall Tenant's.share of real estal@ taxes due eretinder be-reduced By; not shall Tenant b
entitléd to- share or garticipate { ary tax refufid rebate, andlor abalément-olated to any gvermentintentive for .
ihe development of, tedevslopment of, iimprovernént of any-kind to; of expansion of 4 pping Center.and. the

financial benefils of such tax reduction, refind, rebate, and/or abatement ‘shll b'e'lon'g-so!cfy tq Landlord and/or its-
designeds, .

ather common facilities
e Shopping Center shiall

Section 2.4. Commman Areas anil Operating Cosls. All compon areas and
(hegeis collectively called “common areas™) wiads available by Landlord:in.or about {fie
be: subject to, the exclusive control and management of 1-t0 Landlord, iwitliout
Timitation, the ri erect and instafl-within the malls ‘and/or the'parking giveds, kiosks; planers, pools, sculpture,
3 mriton-aréas (as ini;iall)z'éugi_slx:UCRed‘dr'a's

fieezstanding: buildings, adait x_m_!'s(érics 1o buiildings, or.dtherviie, Co ¢ 2
the sanié m enlarged orretuced ai-any time thereafter). shall nigan sif areds, space,-fatilitles, cquipment, signs,
¢-colnmon ‘and joingy d bepefit.of

‘and spegial‘sefvicés from time tb time’ made available By Landlord for th
the Tenant and other-tenants and"occupant

e

ter, and their respective

cmployees; agents, 15CSs]
.be rdekmed: a . representation a5 fo thel i
fandscaped areas; truck serviceways, fummn Toading docks, pedestridn walls,

, escalifors, comfort-and first aid statfons, pidblic réstrooms, ¢

6



"FAYETTE MALL

it hereby expressly rescives (g right from tinte tor tifne, to construct; maintaih, and
X and signs on all of the corhinon areds; 1o police the sarhe; to chiange
the ares, Tevel, location, and arrangement of the parking aréas and other facilites forming a part af the conno
arcas; to construct, operate; mainiain, repain; and veploce retention ponds and mitigation areas which serve the
Shopping Centér; (6 buii§ multi-story parking facilitics; to zestrict parking by tenants'and other occupuats of the
Shopping Center and their employees, agents, < ionaires, and lice + to caforce parking charges
(by operation of meters or ofherwise}; to close temporarily all or any portion of the common areas for the purpose of
‘making regaiis or changes thereta and to di 1 ;s parkings to establish; modify, and enforce
scasonable rules and reguifations with rospect to the commou areas and hé s 10 be niade tlicreof; to-grant rights Lo
hold events in the ¢ areds such as 2 bile displays-and ¢camivals; and to grant individual.tehants the right
fo condugt sales in the-corameon artas. Landlord shall opérate, madage, ¢quip, light, aid faintaid the corunon areas
in such manuer &s Landloid may fom time to-time detérmine, and Landlord Shafl have the right-and exclusive
authority-to eiiiplay arid discharge it pérSonnel, I Tuding indepeadent contraciors, with respect thereto, Tenant is
hierehy given a rion-éxclusive licenise to'use, during the Tenn, the cofmon sircas-of thie Shopping Center as they may
now or al any timé during thé Tém exist, provided, flowever, that if the size, location; or amangement of such
comumon arkas or the typo-of facilities at any timo, forming a part therevf is changed or diminished, Landlord shall
‘not be subjeet to any liability therefor, nor shallTenant be entitled o any Cor iop or dimjtnution.or ut
o vent. therefor, nor shall sueh change or diminution of “such arcas be decmed & constructive or actual cviction.
Landlord reserves-the right to grant fo third personsthe non-exclusive right to cross over and use in cdmmon with
Landlord and 2!l tenants of the'Shopping Center {he-common arcas as designated from time to/timé by Landlord. In
order fo.csfablisli Hiat the Shoppirig ntee and any pordon:théreof is and” 11-contintic {6 remain private. propery
andg to, provent a'ds 0 cérudl-oF iy Fights to'dry pérson or the:putlic-theréit, Landlord hércby
reserves‘the unrestiicted right to*¢lose™all oF any ‘portion of the Shopping: Center ovimed; leased, ‘or controfied by
Landlord to the géneral public for ane (1) day in cach caltndar year, ond, in connection thorewith, to scal,off all
chbiances to'the Shopping Center, of any. portion thereof, Tenanl hereby asknowledges, consents, and agrees that!
any andor all services, ficilities; and"dccess by the public'te: the Leased Premises and/or to the Shopping Center’
may be susjjended in- whole or'in part during such temporary times as any of the anchor stores -in the Shopping
Cenicrare ot open for business, on tegal-fofidays, or such other daysas may e declared by lacal, Staté; ederal’
s of actual-or threatened civil commotion; insurfection, or'

parcel-pick-up stafions, Landid
operaté lighting. and otier facilitics, equipment,

autharities as‘days of obsetvance, gnd/or during any, period
other circuriistances beyond Landlord®s control,

ing, md i the”
fating Costs: Charge set.
jatically fitcrease asiset”
2). equal.

on of Landlord's managing; iépairing;.op

nt heieby ngrees to pay Landlord-ds add
yéar during the Term, Which-Ope ?
enarit. € thie- aripual Opeyating Costs

“Fenant GiGUp™) her
ridlord"s

drdle ferminiology used (o destrily or.

‘media fand, gerieral profmotion ‘fund, iarketig association, promotion :fund,
morchiatits ‘asociition foss and -dies: (regardless of the terminology used to- describe such marketing, sdveitising
and/or’ promation Télated-charges) undér the teniis of such previous fease'and hercby waives any-and alf rights ind
rernegies it Has and/or: they:fiave andfor may have to idspect'and/dr mudit LandJord?s recof :Gontrdcts relatinis to
same, In iddition to @ny ofher rentedy at fuw-or “in: equity; I (he evél ol
comimences a-action i contradiction of op-in violation of the terins hereof th this provision may.be pleadedin
Bur of any such action, (i) Landlord shall be entitled 1o injuiictive relief; dnd. (iit) Tenant.shall tndemaify and hold.
hanmless Landlord and its. employecs -and- its agents dgaiast 8ll costs @nd experisos, including attorsicys? fees,
inctitred in defending against ibe.gction and that result frof 4y such dctions.

Lanidlord shall have-the right to allocatc any porilin of the Operiting Costs Chirge to apromotion fund(s)

as Landlord deems appropriatein its sole discretion, As part of the promefion of the Shapping Céiiter, there may. be

adyertising campaighs, the quality-and scope of swhich shall e determified by Landtord. -Sticli-campiaigns ‘may

‘include but ot be fimited-to, il tablaids, and various othor types of.

dlofd may fom time:toitime réquest: fror -Tonant information

S ist Landlord-can groduce sich-advertising for the Shopping

o.bo nsed and the merchandise and/or.services t be featured in

promaifoial information for -promotional “purposes to

(30) days-sfier receipt of Landlord's

for the conténts of any- advertisiig

d ifs repreSotatives barmless against

Isingg-supplicd by ‘Fenant; If Tenant fails

to furnish the information and/or’ mertharidisg as sct-forth herein, then in that event, ‘Landlord is héreby authorized,
but nét obligited, to includé-Tedant's wrade ndrho‘and logo, if avatlable, in such adveriising.

Center, Landlord®s request will:specity the form:
.such ddvertising.  Tenant will submit ueh régdested |
Lundlord's fepréseritative; who is icquedting tho information within thifty
requiest therefor. Landlord end its sepresel !
nformation supplicd by Teoant: Tenant sh
any-and‘allAc!aims, demands, or actions ariding:out of the use of such ad!

pay. prompily, as and when the-stine Yecome due and

Sectfon 2.5 Utilities Charges. (a) Tenant shall W
d alt charges for clectricity, gas, heat, stebm, hot anor

payable,-all watér rents, rales and chargeés, all sewer rents an
Version 42~ 1200911
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ventilating, lighting systems, and other utilities supplied to the Leased Premises, 1f
red or assessed or are only partially sepacatcly mefered or. assessed and are
used in camumon with other tenants in the Shopping Center, Tenant will pay to Landlord a proportionats share of .
such chargss, in addition to Tenant's payments of the scparately metered charges. Landlord may instail re-
registering meters and colfect any and ail charges aforesaid from Tenant; making relurns ta the propor public utility
comspany of poveramental unil, provided that Tenaht shall not be charged mare than the rates it would be charged
for the same seevices it fumished directly to the Leased Premises by the Local Utility Company, as herginafter

chilled- water, air conditioning,
any such utilitics are not separately metc

defined.

(b) Landlord-shall have the sbsolute right at any tine and-from time 1o time (o selectand change
utility i wtility providor designated by-Landlord is hereafler referred
10 A 1l acgept. such utility seryice (inchuding, withiout Bmitation,

g systems soiving: the Leased Premises and/or any other
s Provi oF gl ather supplites; In
d} tirie

F {s) 1
thises miay be: éurmshtd'b)f Landldrd orany
Ladlid; and: Tenait shall acecpt the simé thereffomto thig

. (e) Notwithstanding anythiiig ¢!
sny and ffom timie to time, to
éntilaling, air conditioning, and/or lighting systems:
areas) fo, be fumished by imeans of an on-site or off- ! aftemative
cnergy system (whether So-called “total.encrgy” or otfierwise) in liew ofithe direct furiishi fthe same to Tenait
and gther.oocupiiits of the Shopplng Center Fom the-Local Utility, Company or thig Designated Service Provider,
and Tenant agrees {n any suchCase, lo aceeptay such utility fom Landlord in lieu of the Locut Utility Company or
the Designated Servica Provider and to pay Lasidiord.and/or otber dosignee as Landlord shall determing all costs and
charges therefor, provided that the sime shali not result in_any additional cost or expense to Tenant over and above:
thiat which it would pay if it purchased same directly from the Locaj Uiility Compday, es hereinafter defined; an
provided further that same is in compliance with all laws, regulations, ordi and other g tal

requirements.

(dj Landlord shall not be liable for any foss, damage, or expicnse thdt Tenant may sustain or incur
by reason of any-change; failure, nterfeconce, disruption, or defect in the supply or character of any utility -services
‘furnished.to (e Leaséd-Premises, or if e quantity-or charactér'of utilify sérvices is ng lonjer available orsuitable
for Tenant’s requir¢rgiits,-and 1d such-‘change;. failure, defect; unavailability .or unsuitabllity shall copstifute a
actaf or constrnétive eyiction, in' wiidlé o i pait, o erititfe Tenant to-any abatement or diminution :of Minhmum
‘Afinital Rént or offier chaiges;or reliéve Tenanit-from any of its obligations unider this Leasc.

o awmeenmr

CONSTRUGTION OF LEASED PREMISES:
.. ThelLgased Pke}n}écg shallbe construcy by Landlord aid/or Teniaht irl. a¢cordanice withi the provisions of
Exhibil B anstexed here e:a partfie

.any aid all reqiired goveriicntal
i other fees, taxes,
ifications.comply

Tenant.is responsible, at its sole cobt and cxpense, for
approval of the plans and specifications, including But not Yiited-to bii permit fees-and
costs, and expenses” atiribytable to tie Ledsed Prémises and for adsu is 2
with-all govémmental rulés, regulations, codes, and ‘ordinances; inélud of d o, tHose. required by the
City, County-and State in"wiiich thé Shiopping Center is located, staté and locat health departments,-and. state. and
local fife marshals. Teriant hereby agrées:to remodel the, Leascd Premises and storefront'in kqsping with Tegant's
most current prototype storeand Landlord’s design criterfa subject to-the requirements. of Exliibit-B of the Leasc,
with-alf'work to be completed-on ot before:the sommericerient date of the Term, .

ARTICLETY
USE.OF. LEASED, PREMISES:

&of Eoased PremiSes “Fénant agrocs to usethe Leased Premises onty for the pemiitted tise
nd: for ng other purpose.

. Section:d
set foith in Section 1. 1

of this: Lease shall bé used “Gnly .add
icted ‘in'd-lawfiul masitier, and ho part of
i any purpose, in violation

1r.the Americans with

ot the favys,-ordin!

‘Didabilitics At all amendménts therclo'and all regulations pr i here) (co orof
{he state, county; and/or city whete:flie Leaséd Prepises: are located. -Tenant shalf compt
dinance ilations, ot ordersmow ireffect o hercafier cnacted or passed during.th ¢ 2
d to"zoiiing didindnecs,

as the Leased Premiscs and any signs of the Temaut are concemed, including, but not {
the ADA, building codes, and fire codes; and shall ake ot Terait's own cost-and ¢xpenss all additfons and
alterations to the Leased Fremises ofdored.oF required by suclt laws o1 uthoritiés, whettier in order to mjeet the
special needs of “Ténant, or by reason of thie accupancy of Tinant, or otherwise; provided, however, Tenant shatl not

Version §2=- 120911 ot
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alterations to the Leased Premises or the bu}ldfng in which the Leased Premises are

be required 1o make Structural
y reason of the nature of Tenant's business, work pecformed in the Leased Premises,

located unless made necessary b
or the mauner of operation thereof.

Teuant shall not muake, store, usc, freat, or dispase of any “hazardous substance,” “contaminant,” or
“poilutant® (as those terms are defined under any federal, state, and local law or regulation, or common law,
pertaining to health, safety, or environmental -profection, as from time to time anended, réferred to herein in the
aggrepate as “hazardous substance laws™) on or about the Leased Premises;, except, 1@ the extent that Tendat's

facturing, Storage, use, freatatent, or disposal s substance laws,

sosalis penmiited by. ot extepted-frony.such hazard
[ cases of such permits or exceptioris, Tenant shail provide, Landlord,

a} current-copies of all'such permits and festrictions on such permits; and,

b) current decuments requiredas a condition of such permits or-exceptions as mandated by
hazardoussdbstance Jaws,

ons shiall.be furpished to Landlord prior1¢ execution and-ageeptance of the
Leass, Tenantshall also'farnish Ley dlord a monikily certif % that such permils,.documeits, . &eeptiond are
still current, thal Terant ‘shat], immei tely - notify Landlord ‘of any "dfiange, réviication, or-enforcement action
Goncerning sich fermits; documéits, ‘o grcdptions,

Thesepermits, documents, OF eXCe]

Section 4.2 Jolnt Opening «af Shopping Center,. Hrbrdest
: - suast Sorl - _cliall dalavthe-or

Center—Tonant

Grter; Ll A

e A0y o k) 1. 3 K

thire oyt ng-detait ."‘ have-opened-h
344 di 1 1Y, ol P v FaccH. th.

AOBY = - Hg

Ganlets

Scetion 4.3 -Continugus Operation. by Tenant, Tenadt agrees {hat a‘shoppirig center iy an interdepondent
caterprise, tial the Shopping, Cenler’s succtss i dependent 6 the cofitinued opératidn'of Tenght's buslrcss, and:thiae
maintendnce of the chidricter and ‘quality-of the Shiopjing Center is.cohdnted by the inted ceaiipancy of the
Leased Premists an ¢gular condact of Tendnt ingly, Tesant ageees-to open the
Liased Prémises.for b & the corhmencéiienl dale’pr 2 Heréof and operate onehwundred
percent'(100%)-of the Leased Premises urin the-entire Term under, (36 naifie.set forth i this Lease or such other
name &8 Landloed nisy dpprove fn-wriling, with dus diligence audefficiency and:sg:as to produce:all-of the Gross
roduced by-sich:manner of operation. Tendnt:sh t lf-times in the Leased Premisesa
such sizé, characier, and guall y L um Gross

< busit

this Section, (§) Landlof hall be entiled-fo injuncti L 5y, the Leasé 3 .
operate:as hereinabove provided, and/or (b) ¥ izing-that the-dcipal d Landlard, wilF idcur By reason of

Tenant’s faiture to comply with this Sectiod arc likely'to be uncertain and nat.casily proven, Tenant and Landlord
_heréby-agroe that Landlord ay efect 16 receive-front Tenant as liquidated-damages abvd-not s 3 penalty, and Tenant:
hereby agrees to pay to Landlord promiptly’upon regeipt of notice herdof, in addition © the-Minimum {mn\;nl(k;ng
and other sums duc, uiider this. in-each mounth-opany pard thereof during the remai der-of the Term during.
imuin, Annual Rent per

f any; by Tenant at any
is been-amived

at by Loadlord and Tenant in.good falth:in an effort 1o, updn liquida

will suffer in-the, evént Tenant fails fo comply-with thi'Ss¢tion, undfor {c) ‘at Landlord’s electios after giving ten
(10} days' written nétice, Landlord shall be entitled fo immediaté possession o the Ledsid Prémises for the purpose
of commencing reléiting effoits. Landlord's rights and reniedics. tinder this Section are’ in addition to and are
‘without prejudice to Landidid’s rights-and other remedies set forth in Section 11.Zhercof. A vacation of premises ar
cessation of opgrations by any ofher tenant(s) in the Shopping:Center shali'not in any- way release Tenant from
Tenant’s-obligations wnder this Lease, such ligations being independent of this Leasé,

Section 4.4 Additional Covengpts of Tenanl, “Terant's ise of the:Leased Proamisss add the common
areds-shall be subject at'all times during the Tem to reasonablé rules and regulations.adopted by Landlord not in
conflict with any of the express provisions heréof governing the use'of the parking areas, malls, watks, driveways,
passageways, signs, exteriors of buildings, lighting, -and other matlers affecting other tenants.in and the gencesl
management and appearance. of the Shioppinig Ccter. Tenant agrees fo coniply withi al} such rules and regulations
-upan notice to Teriant from Lendlord, In the event, Tenant fails fo' comply with sach rales-and regulations or any of
the other covenants, set forth in this Section after twenty-four (24) hours mofice from Landlord of this non-
compliance {which notice may be oral or in writing), thea Tenant shall-pay to Landlord as additiaria! rent the sum of
one hundred dollars (§100:00) for-each violation, acceptanc  such additional:ent (6 be without prejudice (0 any
other rights or remedies availabileto Landlord. Edch dayon R4 viglation occuis o Eontinucy'shall be 2 separate
violation. Tenantexpressly dgrecs-as follows:

(2)-All deliveries fo of. from the Leased Premises sffall be done vply.at sich-times, i the areas, and through

thio entranices designated for such purpose by Landlod.

Verston 02~ 120971
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o and refuse shall be kepe. inside the Leased Premises in the kind of container specified by
tsida of the Leascd Premiscs prepared for collection in tho manncr and at the times
«d. .If Lindlord shall provide or designate a srvice for picking up refuse and
t Tenant's cost. Tenant shall pay the cost of remaval of any of Tenant's refuse and
garbagy, arid maintdin 2i.common foading arcas in & clean masiner satisfactory io the Landlord. Ifany pariofthe
Tenant's business shall consist of tho preparation and/or sale of food, including without fimilation the operation of a
festaurant; snack shop, ot food market, Tenant, shall provide, refrigetated garbage containers at Tenant's expense for
- the disposal 4 fuse. Tenant shall usc.any trash camipactor Landlord provides for the general
\usc of Tenant or'tenants in a desigusted arca of the Shor ping Ceiter, Nobwithstanding thie foregolngprovisios s
the Gvertt Tehant is of becomes & geierator of medical wasfe,, Tenant shall B¢ solely responsible-for complying with
all federal, state and Tocal laws, whether existing now or-established in the future, relating i any way to e storage,
Guricat, {reatment; transfer, traspoitation and disposil of medical waste (includimg the use of fiensed medical
waste minagéhicat companicsy and shafl ifideranify and hold Laadlord harmless for Tenant’s. noncompliznce ot
violations thercof, For purposés-hereof; “medical waste” shall mean-any solid; semisalid of liquid waste which is
scucrated fn tlie diagnosis, treattrient (e:g., provisioas' of medical services), inumunization of performaice of 2
service to-the bady of human belngs or animals,. iri rescarch pettaining ifiercto or in the production ot testing of
iologicals. “Generator™” shall mean any persen ot cotity whose act or process -prodiices medical wiste as

Hereinbelore defied,

(b) Al giirbag
Landlord, and shail bé placed. ou
and places specified by Landlo
garbage, Tenant shallusc samo a

d yeraps und ref

(c) No radio. or tclovision acrial or-other device shall'be erected on thétroof of exterior walls of the-Leased
Premises or the building in which the Liased Préimises dre located withdut first obliiding in- cach -instance
Landlord's consent i § . Any aerial or device installed without.such written conssnt.shall be.subject ta
renoval at Tenant's cxperise without ndtice at-aby (ifnd,

(d) No loud speakers, telovisions, phonograph, radios, tape players, or other devices _shall-be used in 2

mianner so as 10 be heard-of secn autside ofithe. Leascd Promiscs without the prier written consent of Landlord, nor

-shal{ Tenant galicit business drdistribiite advertising or-promotional material in the common arcas, No ofectronic or
communication devices shaltbe used fn the Leased Premises of in corifiectian therewith ‘ihich interrupt.of interfere
i fon devices of other oceuparifsof the Shopping Cénter or of

with the-use and enjoymen onic or 1
the neighborhood-in-which the ofping: Ceiiter is locatéd.

£

() Tenant’s-heafing and air canditioning systent for the Leased Premises shall be designed 10 maintain a
sliglit positive air-pressire 56 as to prevent the drawing of fieated or-cuoled 4ir from any enclased mall and Tenant
shall keep the Leased Prernises fieaied or dir- conditioned, as the case ‘may be, at least to the same miniinum
‘Gmperatire it the case-of héatdnd to the suma maxitiuin: temperatirs i the case of gir condifioning, os- fhe.
Laridlofd is cideavéring 1o nidintain-in the enclosed mell ared. Notwitlistanding the Toregoing provision, in the
Event Tenait §s ai odor-producing tendnt {e.g. 8 trair salon, nail salon, &od preparation cstablishment, pet-store,
.shos; repair shop, fragrance. or .bath and Body store, etc.), Tenant may be required by Lm\dlor;i to rdintain 3 slight
negative air pressure-{relative to ddjacent areas) in all or part F the Lessed Premises Tu order to prevent-the cmission
.of such odors into’adjacent spages-outside of the Leased Premises or the conimon areas,

ase than thint for which they are.constructed;
501 breakape, stoppage, or ‘damage
ps, Af dn, shall b instalied:and,
equiresients.

¢ plunbing facilities shall not be used for any dtfier p
{ancy shall b throvm thercin, and th

resy : provisiof shall b bome. by Tédah ['gred
inaiitained o eocdrdante with apja:liéaﬁle. Taw and in‘accordante with Landlord’s's

Laridlord'd approvakiof all service providers, Tenantat:iis expense.shall

fog the Lessed Promises, to/bo rendersll s qeeded but it oty

sh.or garbage of afty kiid i the eased Prernises, the Stiopping Centef, or
play Wiiidows or sighs ih-or Bh'lh_‘e_:L'c:is'cﬂ‘ Preniiss welf dighted during such
the Shopping Canter is lighted by Landlord"or if no cnclosed-mail oxists,
pécificd by Landlord.s

) ranant:shall keep and mairitain the Leased Premises (indluding, without limitation, ekterfor and interior
rtions-of all windows, doors and all ather glass) in a neat and cloan condition,

po

K) Tenant at its expense shall participats in any reasonable window: cleaning ‘program that may be
Getablished by Landlerd for all or ‘substentiallyall other storés in the Shopping Center: )

(1) Tehant shall take no action which would violats Landlord's fabor contracts, if any; affecting tie
Shopping Cenler, nov create any work stoppage, picketing, labor disruption or dispute,.or any interference with the
busisiess-of Landlord or any other tenant or occupant ‘in the Shopping Center or wilh the rights znd privilegés of any
customer or othier person(s) lawlully i.and upon said Shopping Center, nor ghall Tenant caise any impairment of
reduction of the good will of the Shopping Center. Tenant, General Contractor and sub-contractor shall exceute 2
Jabar dishiarmony letter setting forth the id coveriants prior to -of ¢ fon in the Leased

Premises.

(m) Teénunt-shall pay before delinguency all ticeose or permit Jees and charges of & similar nature for the
ot-Gf any busiriess in the Leased Premises.
y et e freed & 2 Hotermiark dic
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i (n) Tenant shall use the Shopping Center name and.logo, as such may be changed from tme to time, in
referting ta the focation of the Leased Premiscs in all newspaper, radio, telcvision, or other advertising.

(o) Tenant shall store and/or stock in the-Leased Pramises only such merchandise as Tenant is permitted 0
offer for sale in the Leascd Premises pursuant (o this Lease. Tenant shall not violaie applicable federal and state
laws prohibiting the salc.or display of products which infringe oa the trademarks ot copyrights of others.

{p) Tenant shall not condiiet or periil any: fife, bankruptey, guction, or “oging out of business” sale
(whether real or-fictitious) of aiy otlier. sale that conveys to the poblie that business operations are to be discontinued
at the Leased: Premiscs, or utilize any untthical micthod of busine:
Premises as a cleararice; outlet'or wholesale center,

ss operation. Terant shail nof use the Leased

(g) Tenarit:shall not performa any actor carmy onany pract‘icevu}h_ich may damage, war, ot deface'the Leased
‘Premises or any ofher part-of.the Stiopping Center.

(r) Tenant shall not use any Forklift truck, 10w truck, of any Gtlicr powered:machine for handling freight in
The Shopping»CpuLei'cxcépt i 5uch: mahner and in tHose areas in the Shopping Cenler as nay* . approved by.
Landlord in writing, Allsuch equiprerit shill haverubber-ivheels only.

() Tenant, shall vict place a. load on any-floor jn the intérior delivery systmn, if.any; or in the Lensed
Premises, or it any ored-of the ‘Shopping Ceater, éxcecding the floor load which such flaor was designed to canvy,
nor shall Tenant install; opecate, of aintain Uierein any heavy itém or cquipment ¢xeept i such manner-is {o
achiéve a-praper distribution;of weight.

Fmairitain i the Leaséd Pfenj{ses of in any otkiér drda of theShopping,
of béar wiiter’s- Laboratory appraval; or which would averload
“for propet and safo operation ss deteritited by

. (& Tenont shall-not.distall, operate; o
Genler any eleclrical. equiptent s
the olectrical system or. Zny! part thi
‘Landlord.

(u) Tenasit shall not suffer, allaw, or permitany vibration, noise, :fight; noxious odor, or ‘other effect lo
emanate from 1hé Leased Péchiiscs, or front any machine ér other installation. therein, or-atherwise. suffer, allow, of
permil the -sime to Gonstitdte -4: fuisance of otherwvise inferfere with the’ safofy, comfort, and. convenienée of
Landlgrd or-any'of-ﬂie Lather of _up‘anls:o( the-Shopping Center-or their customers, agents, invilees, or any otficrs
lawfuily in or upon the Shopping Ceater. Upon notice by Landlurd to Tenant that any of th aforésaid & occlirring,
Tenant agrees to fosthwith remove or conlrol the same.

‘(v) Tenant shall not-use-or ocoupy the Leased Promises in ary maniér of. for afy purpose which would
injure the reputation oF impair the present of fitwre value of the Ledscd Premises, the Shopping Center; anifor the

neighborlioad in which the Shopping Centér is locited.

(w) Tenant.shail mot swre, displdy, sell, or distribute any alcoholic beverages or any dangerous materfals
(including without limitation fireworks) unless specifically permitted in.this Lease.

(x) Tenpant shall nlot use or oceupy the Leased Premises-or do or permit anythiig to-be done ilieretn ih any
manacy whick shall prevent Landlord and/or Tenanf from of tning_at standard raes any ing required or
desired, or which would invalidate or increase.the cost 1o Landlord of any existing insurancd, or which might cause
strugtural njury fo any ¢ ding,.or which would-constiwte a:public oF ] te nuisance, or which would violate any
present or Rilirg taws, including the -ADA, regulatios, ord 55, or- requirements {ordiridry or extraordinary,
foreseen oF unféresden) of he fadctal, stat or dfunicipal governments, or of any departmeit; subdivisions, bureaus,
or bffices‘there of any other ghives i1 public or quasi-public authvrifies.now existing or trereafles created
having jurisdiétion Gver tlie Leased Preimises or the Shopping Genlter of which they form a-part,

part of the Shopping Cen
o, pay telephoiics

() Tenait-shall iot:operate on the.Leased Premises orin any "any coin or fokén
opefated-vending machine or siriilar device (including, without 1f it: P 7 §, pay Tockers, pay foilets,
scales, ainusemenit devices; and; auchities for the sale of beverges, foads, candy, ciarciiés, o7 other merchandise
arid/or commodities), except. for tha'soleand exclusive nse of Tendht's enployéés.

(2) Tétantshall pot aflow any third.parly to make us ofdny portion, of the Leased Premises’in any, manoer
jucluding but ndt fimited o ‘thiedisplay-of advértising material for which Tenant is compensotgd. .

9 , Awniungs and: Canogics. Landlord may erect-and maintain suc vitable signsas it in.
its g0l discretion ma; appropriate in ihe Shopping Cénter. Tenant may crect and niriafionly.such signs as
Fandlord may npprove, - Tenant:shall subuit fo Lapdloid: degailed drawings of ifs. siggi-for roview and wpproval by
Tandford priaeto erecting said §ign on the Teaséd Preniises: ’ -

Ténat shall keep insured and maintain sicl sign in good coridition, repair, and ojerating orderat all times.
Ifany damag is dond & Tenant's sigh Tenint sholl comifience to repair sauo-within five {§) days orlandlord may-
at its option repair satheit Tenant’s eXpehse:
incd on-any daor, exterior wall, er window of the

Terant shall not place or permit-to be placed or majata
or olher thing of any kird, and shall not plice or

Tcased Prentises any sign, awning, canopy, advertising matter,

Version #2-= 120911)
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tiine equal o the ofiginal Lease Tean oot Lo exceed ten (10) years). Following Landlord’s requesf, said unamotized
costé of leasehold_improvemients shall be certified to Landlord by Teaant's chief. financial officer. Land{ord's
seimbursement to Tenant of the aforementioned undmortized costs of leaschold improvements shall occur within
thity (30) days afler the date Tenant vacates the Loased Premises and Landlord shall deduct from said

reimbursenient any sums then due Landlord.

) ARTICLE V
INSURANCE REQUIRED OF TENANT

Sectlon 5.1 Insurapgee Required of Tenant, (a) Tenaiit shall Gbtain dnd provide, on or befare e carlier
fthe Term o Tenept's.catering the Licased Promises for any purposc, and keep I force at.all
née coverages wilh tespectto thd Liased Prégises;

feng; aiid- Flogd (if required by
¥ d may

opt, for: thiosg ifems-specifieally exeliided) Cave
ertal. auihrily) Insiranéé snd. such. bther” coveraggs ds- Land
ta"cover therepl t cost-ofall:personal propeity, deé

(i) Boiler and Machinezy (Mcchanicals) nsut coveritg all pr vessels; boilers; heating,

itating, and air conditioning cquipmeat; ot similar eg ipingnt, if any, in, on, adjoining, 2bpve, or-beneath the
Leased: Premises which serve the Leased Premvises, ina minimutm:amount of One Million Dollars ($1,000,000,00);
provided, however, Tehant shall nat e, required tor maiitain separate coverage if the risks contenplated hergin are
adequately covered by Tenant's other insurance required pursvant to this-Section.

i) Business Inserruption Insurance covering those risks referted to in (if) dbdve in an amount
cqual to all Minimum A'nn_qgl Reant and other sums payable under this Lease for a period of twelve (12) months
commencing with the date ofloss.

(v) As required by the law of the State where: the Leased: Premises are. located, Worker's
Compensation Insurance covering all.persans employed, directly or-indirectly,.in connection with any finish work
performed by Tenait of any repair or -alteration authorized by this Lease or .consented to by Landlord, and all
ctaployees, nd egents ox“T:cnan_L with respect to whom- death or bodily injury clzims could be asserted against
‘Landlord “or” Tesant, with Employei’s Liabifity Insurance with- imits. of ‘not less ‘thari Oie Million ‘Dollars
($1,000,000.00) per -accident or disease. Tenant's Worker§ Compensation Ihsuraiics shall ‘include a. waiver of
subrogation righis-as to sl claims against Landford-and th parfies designated by Liandlord ds Additioralfnsureds.

(v} Blate Glass. Instance.

(vif) 1o the event Tenant or'its ediployé
oifigr:proditets or sérvices.for which Proféssiorial: Lidb
‘Professional-Liability/Medical Malpractice covetd]
not less tian Gne Miltion Dollars (§1,006,000):
limited to, -docfors, turses, pliysician assistants,
‘aceurrence policy is not.available, a claims made-po cy is acceplable e
tho. practice became a tenant of Lapdiord: ifier, ¢overago miust be malitiined for g-mifnimum of bWo
affer the-practice is no 1ongér a tenant of Laadldrd. i

(viif) Such’ otfict insiirance as, may, bé carrfed on fhe Leased Premises and Tenant's operafion-
, deférmitied by Landlosd.

] " Ppe)

) Before, tirderiaking ony,
‘3 cammereial eneral bl
such proposed alterations, addiffo
:set forth-fn this Section 5.1

e &0 s, Smprovements;
with tha‘minfmurn

(c) :All of e aforesaid inisurance-$hall_be written by one of rore Best Rated A/VIL o betier insurance
comipapies licensed in the siato where. the Shopping Centor {5 located and in form satisfactory to Landlord und shiall
be wiitten iff the nande of Tendnt with Tandlord (and-apy designee(s) of Landlord) named as Additional -Tnsuréd,
except the Woikér’s Compensation Ir - required by, subparagraph (a)(v) above foF which Ténasit shail not be
required to name Landford and ifs designses o5 Additional Insureds; il suck fnsarance. may be carried under
blanket-policy covering the Leased Premises and sny other of Tenanl'$ s(ores; all such insurance shall contain
endarsentents that such, insuraice may not.be cancelled or amended with- reipect to. Landtord (or its designees)
except upon tiirty (30) days prior writtéh notite ta Landlord (aid any such-designe ) by the insurance cpmpany;
Tenant shiall bo sofely responsible for paymer of predatung and, that Landlord (ot {ts. designees) .shall .not be
required to pay any premium for such insurince; in the evént. of payment of zny loss covered by such, policy,
Landlord (ar its designees) shall be paid fist as their interests may appear by the insurance.covipany;for. Landlord’s
Version ﬂ%:- £2009011
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maintain any decoration, fertering, ot advertising matter on the glassof.any window or-door 6f the Leased Premisés
without first obtaining Landlord’s written consent. “Tenant further agrees to maintain any such sigas, awnings,
canopies, -decorations, tetering, advertising matter, or other things as may be approved by Landlord in godd
condition, operating order, and repair at all times. All sigas of Tenant visible from the common areas of the
Shopping Cenfer shall be in good taste.and shall conform to “the standards of desigh, motif, and decor from time to
time established by Landlord for the Shopping Center. No flashing signs shall be permitted. No credit card sigas of
advertisements, nov any hand lettered signs shall be visible from the common areas, Tenant shall install

professionally lettered name signs on its:service dodr.

Sectign 4.6 Refail Restricliod. Limit. The partics acknowledge thiat the realization of the benefits of a
poreenfage teal léaSe are degendént upon Tenant's mdx Ang its Grogs Sales, and ‘that self-competition is
incotisistent with. thé generation .of maximum Gross Salés. The parties further acknowledge that: tle Minimum
Annual Reut was negotiated fogethier with-and giving consideration-ta g “PegoentapeRent.rale and Base and that
‘selfscornpetition by Tenant will deprive Landlord of 3 bargaingd-for consideration. Further, the pact s acknowiedge
1 -Shopping Center i an inicrdependeqt and syngrgis c-environment aid that, sélf-cormpetitivn by Tenant is
imconsistent with-such enviranment Accordingly; Tena “agrets that during the Ter and any
extension ot renowals theredf Tendnt will not, diestly or iridirectly, -cngage in any. business.-similar to or o
competition with that for which the Lédsed Prémises. aro lot, within a radius -of #isee—3)~ fvo. (2} miles of the
Shopping Center, measur d-from thé-perimeter of the Shopping.Centéh, without.Laiidlord's prior writien consent.
‘The covenant,of tho préceding septénce shall b¢-inapplicable to enyy businiess of: Tehant exisling ps of tho date
liereT; provided the nature havactef, and/of size of sicli biisiness remaing the same and is contlnuously, operated.at
ihe same-Jocation,. If Ténont.shall Breach; the coviaant contained T fhils Scetion 4.6, then i add ta the 7ights *
and renicdids pravided il Articls XL of this Tease, Landiord may, at its.oplion, dithier (i} terminatg this l,ca;;c‘updf\
thirty (30) days® writicit natice to Tedant, or (iiy .gnjpin‘thc'ppcniﬁon_of the yiolative store, of Tenant, or (i ) include
-all Gross Sales generated by any-violative store-of Tenant.in cilculatingthe Percentage Rent due under this Lease.

Section 4.7 Relocation, At any time during the Term of thé. Least-if Eandlord desires to-relocate Tenanl,
ther, subject to, Tenant’s right fo tenminatc pursuant (6.the niéxtparajtaph, Landloid'shall-iave the right, upon giving
no less than sixty (60) days prioc wriftén natiee'to Teiant (“Notice of Relocation'); to rélocate the-Leased Premises
to a.space containing approximatély the saine square-footage as the Leased Profnises (not more:than {est percent
(10%) variation) anywhere iff the-Shapping Center (the “Reloeation. Premises™). Teuznt’s term for such Relocation
Premiscs shall be-forthe balance.of the Teim of the. Lense af the sameé per squarg foot charges (subje i
accordance. with W terms of this Lease)including-but riot limitéd-to the, iy
£ such reldcation, | “Sliall. prowptly
incurred b Tenarit rélated-io the ‘méving’

Rent, and otherwise on the same*terms £ this Lease, 1iv the, ove
retriiburse Tenang for the dirget and dotual reasonable
“Tenar

aid relocafig idenced by fy

y bisiness g fnto”
jold i : and equipmeit from thie
fotegoing, I the evént Landlord relocates
bligation) and Térant agrées 1o exicnd the: Tern of the Lease
for a perfod that auses thie L.éase Teri'ta expire’or the- il (5%) anhiversary of the Relocation Date (any peried:of
timé after tic list year of tho iitial Lease Tom (8§ désceibed dn Sceuion 1.1(b)) hereinafter: the “Relocation
Extension Termi™) unléss thére are mare than five (5) yeass renidinfg in the Lease Ternt upon the dafe Tenant opeas
for business (or'should have opencd)-in the Relocatiod Promisos. T the, event the Term Is so cx(‘cnd__cd Tenant's
Minimunt Anriual Rent per yeaf aficr tie. fast year of e Initial Lease Term shafl he the Minimum Annual Rent per
square-foot:of the Léascd Promises during the Jast year of the initfal Leaso Term pls the awmount-of Percentage Rent -
puyable during the st year of the-initfal Lease Term of 8 pergquare _['oclj'pn'sfs (hereinafter thé Extended Rent),
Such Extended Rent shall cominence at the beginning.of the Relocation Elitension Téem and continue through. the
‘balance of the, Relotation Exte ion Term. Upon relocation; this shall continue to remafi in full force and
effectand the Relocation Fremises shall become theLgascd Premises i allpurposes sct:fofth fiv this. Lease, Inthe,
event of a relocdtion Landlord shall provide Tehait with a letter tefleciing the-aforementioned chianges.

Tenant's b

o-use fomiture;

Leased” Premiges in the tion | ses. ]
Tenani, Tandlord shail have the:right to.(guit.riot tlie

Within. twerity (20) days of the daté of the Notice of Reloi
-eittier that, (a) Terian s to relocste to thic Relocation Premises,
“Relvcation ot (b) t cléots: e Lease" cliiter
intended, the:Léased Promifses;f0 be refum ‘Landlgrd 35
i respond to the. Nolic ocation. within the" afdresaid twanty (20):day peri
“Tonant agre: iélocate in accardance with e afdresiid temis and Conditions. In the event Tenanl. slects to
terminate the Lease, Landlord‘shall frave the-right within teri (10) days thereafier to withdraw itg notice requiring
Tenant o rélocate, fin; which' évent Tenant's 1ight to wrminate-the Lease shalf be nulf and, void and Tenant shall
femain in [he Leased Prefniscs-and this Leasé shall continue in-full force afid effoct. 1f Landlord- shall not.so
withdriiw itsnotice, drid Tevant's rejection of the Relo ion Premises terminates ihis Lease, then the Ladlord shall
reimbursé Tenait-for the unamortized cost of Ténaot's actual favestment in il Fgised Premises! laaschald
improvements (caleulated as Gf the date of such termination and amortized of wstratght line basis over a pedod of
V_cr.u'an‘lll"—lﬂ(??/l} e e e o 7 e :
Ayt Agon iFgpetieniversal inli : lermark doc
;.:\F,:‘:{:é: JW%«;@NM:'M"W ine fixed lese-vergion 2 Ha
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FAYETTE MALL

loss. The.minimum limiis of the comumercial.general lability poliey of Insurance shall i no way limit or diminish
Tepant's liability hereunder, Tenant shall deliver to Landiord at least fiteen (15) days prior 1o the time such
o be carried by Tenant, and thereafler at least fifteen (15) days prior to the expiration of
such policy, either a samped certified truc duplicate original or a certificate of insurance on all policies procured by
Tenant in compliance with its obligations hereunder, together with evidence satisfaciory to Landlord of the payment
of the premiums therefor. If Teamt fails to obtain and provide any or all of the aforcsaid insurance, then Landlord
may, but shalf not be sequired Lo, purchase such insurance on behail of Tenant and add the cost of such insurance as
additional rent payzble with the next Instaliment o £ Minimum:Annval Reat.

insurance iy first required

{(d) The mini timits of the eycial general liahility policy of isurance shall be subject to increase
at any tife, and fror time to time, after thie commencement of the third (3% full year of the Term if same shalf
becone 1t te” ton, Within thirty (30) days afier demand thesefor by Landtord, Tenant. shall

2 or.adequate prof
farnish-Landlord with evidence of Tenaul’s com| plfance with-such demand,

() Tenant ag—_roqs»(o-noﬁfy»l;andlord in writing-not less, than thitty (30) days prior 10 the date Tenant opeiy
for business in tho Leased Premises ‘ofthe -achial cost oF all penmanent easchold” improvements and bettérments
installed-or 19-be. installed by Tenant in the 1.eascd Bremises (Whether sane fidve becn paid for catirely or’ partfally
udivé-of Tenant's personal-proparty, snovable frade fiktures and contents, in order that Landlord

said improvenients aid beterménts. ffom and:aficr the'date Tenant opens: for buginess in the Leased
cept for thuse iteriis. specifically.cxclitdéd) basis, and suctFother risksa {andlord:may
sléct. to- Tisure, - otification stiall’ ven -to Landlord ot less than iirty {

i expdiise, o

fance Rite-and Requirdientd, (a) Tenant-agrees, ot its own’
d regulations of dio Fife Insurancd Ratifig Organizali yhavitig jurisdiction #nd any’
§i 4 Y e, 4s a résolt of or incannéction with any’ failure by Tenant to
comply with ing scntence or shy :stt of omissior-or commission by Tenant, ils employcos, agenls,
contractors; o : ‘op as, & result of or ifi conméstion it the-use to which. the Leased Premises are-put
(notwithstanding:thiat:such use may be for the purpases Before: permiticd or that such use.may have been
Gonsanted to'by Landlord), the hazard insurance raté(s) applicable fo the Leased Premises, or the building in which
same-are: locaizd, or. fo uny ofher premises fn suid building, or ta any adjacet property owned or-controlicd by
Landlord; or an afiiiiate of Landlord, and/or to the contents in any ot alf of the aforesaid properties (including rent
insurance relating thereto) shail be higher than that W] would be applicable for thié: Jeast hazardeus type of
iy iegally permitted therein, Tenant agreds th 1 pay to-Landlord, on demand, as:additional rent, such
portion of{he promiums for all hatdrd Insurasice policies in farcs with respict-to the aforesald propertics (including
Yent instranée telating téreto) ahd thé confents ofany -becupant theréof us shiall be-auributable w0 such higher
vate(s). 1€ Tenantifistalls any electrical-equipment that-ovetloads ifie linesin the Leased Fremises or-the building in

which the Leased-Premiscs aro located, Ti:qanl-sbali, at its:owncost and cxpense, promptly mike whatever changes
“Firg Insurance

are necessary 1o remedy stich coptﬁlion and tocomply with'all requirements-of the Landlord and the
Ratiig, Organization and ady- simifar body dnd. ariy goyemmental autbority baving jurisdiction
f- this-paragraph,

ang finding: or schodule;of the Fire Isurance Rafing Orggnfzaion §

‘shall be deemed: be conclusive.

) In the eyent that this Lesse so-pernits and Tendnt éngages:in.th preparation of food.or pickaged Toods
or engages Tn” the Use; €ale, or §lotage of o

oF combistible matétial; Tenast shall insiall chemical
cxtinguishing:devices: (such-as ansul). pproved by the Fire Insuiance. Ratinj-Organization and. shall keep such
+devices under serviceasequired by.such orgar ¥

on-

(cj I£gas is Used it diclzpsc'g{?renxisg's;' it shall only bqpcrmi,ltcd, 1o bic usgd for.céoki g:equipmeu!'and in
no cvept’ for heating thie-Leased Promiscs, and Tenant shall install at its. expense gas cul-off’ devices (manual'and
-automatic).

Secflon 53 Waiver of Subrogalion. Lundlord stiall nof be Tiabite for any damage by firc or other perd]
includablé in the coverage afforded by an All Risk*(except for those’ fteins specifically exchided) Tosurance policy,
(whether or not such coverage is in effect), no matter how caused, it being understood that the Tenant will Took
solely to its insuter for reimburseinent. Teaant shalf not be Tiablg for any damage by fire or-other peril includable in
the coverage afforded by an All Risk (except forthose ilems specifically excluded) Tnsurance policy {whether or not

such coverage is in effect), no.matter how caused, it being understood that Landlord will look solely to its insurer for

reimbursement.
ARTICEE VI
REPATRS AND MAINTENANCE
Section 6.5 Repairs by Latdlord. Withinareasonable period after receipt of writcen natite from Tonant,

sary-sitictural repairs to the-exterior walls (excluding, thé extérior of and {he Fames
i cocSsary repaiss {6 @ roof, fodbdatioris, foad
ciniscs and/of § ) --

Landlgrd, shall

2&&(& siitersal ialive fied liase verslon T Watermarkidog

14.



FAVETTEMALL

afty act or owission or négligence of Tenant, auy subtenanty or'concessianaire,

‘where sarite were made necessary by
Yieensees; visilors, or contructors, of by fire or othef casualty or

or theis respective employees, dgents, invilces,
coridernation, cxcept as provided in Article VIIL

Section 6.2, Repalvs and Maintensince by Tenant. Tenant shall make and pay for all-repairs to, the
Leased Premises.and dll'equipment and systems:s rving the Leased Premises exclusively and.shall replace all things
which are necessary {0 kpj:p. e same 'in a good state of repair and operating order, such as (but not limited 10) all
Gxtures, furni , lighting, and store signs:of Tenant; “Tenent:shali also maintain, replace, and kéep ‘good
repairand gperaiing order all comp s-cxclusively- sefviag the. Leased: Premises, whethér Tocated’ within 6t
without the Léased-Premises; including ‘bul not limited' to air conditioning; ventilating, plumbing, sprinklering,.
Heating, and electrical instsllstions, ceilings, insido walls, carpeting, and ficor surfaces. Tenant shall at alf times
kéep the Leascil Prenifses and all extérior entrances, cxteifor walls, glass arid show mouldings, pattitions, doors,
fidor surfices, fixtures, equipment, and apperienunces theredf n good order; conditign, And tepair, and I &
reasanably satisfactory condition of cléanliness, including reasonable periodic painting of the Léased Premises, and
Tertant shall make such other necessdry Tepaits in and to the Leased Promises not specified in, Section 6.1 hiercof as
boing the responsibility of Landlord, and as required by Section 5.3 herepf, Tenant shall af jts expense replace 3l
liroken or damaged glass or substitutes thierefor, as the case may be. The provisions of this Section 6.2 shall not
limit Landlord's obligation to-restore or repair wnder.Anticle VIIT hercof in the event of fire or ather casualty.

1f (i) Tenant docs not repait properdy-as required hereunder and to the.reasonabl isfaction of Landlord,
or (ify Landlord, in. the excrcise of le diseretion, deternines that cificrizency tepairs arc necessary, o ({iD)
repairs or.replagements 10 the Shop d/o; nou ureas are madencoessary by dny aét or omission or
nepligence 6F Tenanit, its agents, ¢ yies, iznces, convesslotitires; contractors, tavites, Jiceuseces,
or visitars; thed ircany of sich events Landlord may take such repairs without labilily (o Tenant for say loss or
duriapé thal may dcérue fo Tenant's mercharidise, fixtures, or other property, or {o “Tenant's business by reason
" théredt, -and updn comipletion théfedf, Ten il pay Landlord’s costs for tnaking sach repairs plus tweaty percent
(20%):fo¥ deéfhead, tiponzprescatation of a-bill therefor, as 2 dditional rent. Said bill shall include Interest from the:
date'such repairs were billed by, the contractor(s) making sucki repairs.

Section 63 Iispection, Landlord orits; representatives-shall have the right-to enter the Leused Premises
Juring any business day (and-in.emergency at all tinics) during the Term.
Scetfon 6.4 Obslruqtiong. Tepgut agrees 1o keep its Ioading facilifics, if any, and the sidowatks and niall

ihing ¢ sed Preniises free from Tenaat's trash, litter; or obstructions, and; i addiiion, if-
idewalk area imincdiately adj ining the Leased

areas immediate!

the Leased Premises Gpenrontd an‘outside-arca, 16 Keop said outsids
Premises free from ice and snow,

ARTICLE VIL
ADDITIONS AND ALTERATIONS:
s the right from timo to fime'to make changes, alterations;
inigs -and struciurés an

yVary,
ng: themall floor and/or ceilings; the
v scheine throughout the Sltdopping
Celer, the

s t 1, mall skylights, 1t
wid-coluding n flic mall aid common aras and onthe extecior: of thg Shopping
téfior. facade of tlie-Shopping Ceiter, the'Shapping Center-logo and name, exterior i

2y ¢-Shopping Cénfer, &, Landlord or its‘managing agent;. architoct, pincers, e
‘may deom feasible, reasonable, andlor desirable, which in Landlord?s sole, uncontrolled, and exclusivé di
‘may-deem necessary andfor desirable’ to-alf of which and (0 any ‘rosulting inconvenicace: Tenantheréby donschts,
and none of which shall entile Tenant lo.any abatemént of -rent- or constitule an evidion, Siuch alierations,
renovations-and additions constructed by Landlocd shall comply with-applicable Jaws, including but ndt limited 0
building codes; zoning. ordinances.aiid the ADA.- Tenant $hall cooporate with Lundlord i Landicrd’s efforts to
comply therowith, whiich shail include the obligation to maké required modifications (o the Leascd: Premises at
Tenant's expense. If mew commdn area (loof tiles are fustalled by Landlord in conjunction with any such renovation
or remodelirig, Tenant §hall, at its sole cost and expense, replace all entryway floor tiles within the Leased Bremises
(itny) with the same type:of ‘matching floor tiles, i

o I-nalls-Tensat-ags L-Tenaatls

tha-Leasod 4 ta-provid

5-10-provis
{a-the-impiove de-huLandlord
i g

val)—AlLoE Fenant bichi 3%

uned el to-B
e . B e 1a-tha-Sh Contor—AY

P Pii 8 & openie: BSHRp i PF

Virsion#3= 2/03/11
-.[.-‘\qu'zlrquJg}x{ s f'gw{etmlmml Infine fixed lease verston.q Wateri
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€ T oot b ctorlatic AT
3 eiaractoristice: By,
Alksuch Biish ot firg shall be done.in

A g - ihe-Shepping-Corlt t :
accordarice with plans 16 o' provided By, Tenant, subject to Landtord's prior writteq approval.
Teyant shali not then b in dofault), at itgown;

Seetfon 7.2 By Tenuitt.. Tewant may from titme o tivie (if
! mi d- e same be d in a good an

expense, alter, reriovale, of’ improve, the L1 oS
i ke, manners. in-accordanice wilh-a¢ ) - practi

Seation 7
shiall pay or fefitiburse Landlord fof

construction or altérationsto-the Lease

» ~ ARTICLEVIL
DAMAGE, DESTRUCTION OR CONDEMNATION OF THE LEASED PREMISES

. Section 8.4 Damage.or Destructions (z) 1fall orany part of the Leased Premisés shall bo-damaged or
déstroyed by fite or-other hazard insured wider an Al Risk (éxcept for those iteis specifitaliy cxeluded) thsurance:
palicy applicable to the Leased Premises, Lahdlord shall, except as ofherwise provided hercin, repair efd/or rebuild
the saine with reasonable diligence, but Landlord’s obligation hcrcundc}f'slin“ tie limited to the performance of
Landlord's work, if any, in acdordaice with Exhibit B hercof, and Lindlord shalf not be obligated to commence
such repairs zad/or rebhilding until insurdnce, proceeds afe reledsed o Landlord. Landlord’s obligation hereunder
shall bé liniiled tgf the proceeds received and retained by Landlord underits i policy, whigh sre allocable to
-the Leased Premises. Should Tenant have notified Landlord in vrifing afthe permanent leaschold improvements
and bietterments indlatled By Tenant the complétéd Leased Prenvises (whether same have. been paid-for citirely or
partially by- “Tenant).and ‘shoufd stch notice accurately state- the full insurable value of such penianent Teaschdld
{mproverents and bettennents, then and in- those events; and siifject to the first and sceand sentohees of this

it n,-Land{ord shal repair and/er bujld the Leased Prémises Lo a conditlon Corpdrable to-thint existing priof
\ arefnabave contalnéd shall impose.upar Landiord aoy lability or
> progérty belonging to Tehsat: T-there. should be a substaniial
peration of Ténant’s business iit the Liased:Préinises as o result of such damage of destruction
+hich requires Tenent to téshposarily close itg busiricss to thie public, provided Tenant did not cause such demage or
destruction the Minimpin Aniual Rent.and other sums: payable hercunder shall abate, but only fo.the extent of the

proceeds actvally received by Landlord on-account of Landlord (o Ks desipnec(s))under any policy.of rent and/or
business interruption. insurance. “The;

based an.the p_e[ioﬂ of time Tenant's business is closed.

-

Percentage Rent base (Gross Salos figure) shall' Be proportionately sedused

Uniess: this Lease is terminated o lietkinaficr provided, Tenant shull repair, redécorate, and refikture the
Leased-Premiises and restock the contents ‘ther¢of in-a manner and {6 af least a condition cquakto Uit existing prior.
(o ils déstrudtion or casualty; and the proceeds of all ins carried by Temaat o it personal property,
decoralions, trade fixtures, foinishings, cquipriient, and.coatents i the Leased Premiscs shall be-held in trust by
Tenasit for such. purposes, Tenant agrees to exeicise reasonable-diligence ta reopen for “business ip.the. Leased

Premisés as scon as practicable usldss this Lease:is (rmiinated as hercinafier proyided,

ontained i thiy Section. 8. 1 oc'élsewhere in this Lease,
{30)-days' notice to-Tenant given:within-one-hundred

(b):Notwithstanding:
idlord, at.i Lt

ts:option, may ferm g Lease on'll
Gighty (180) days ater thie otedintnes of any of the follow

3 (i) The Lezséd - Premises and/or bujlding’ inj-whibl} the Leaged: Premises arg, Jocated stiall be
d;x'ni:;g’ed or:destroyed asa tesultofan Geciirence whish s notovered tyiLandlord’s insurance;.or

femises aré located shall be
e pécceat (25%) of the

+d Premifses and/or building io: which the Leased
1.t repair the.same shai} amount fo more thigh twehty=fi

: Gi) The |
damaged-or déstroyed an
cost of replacement thereof; or

(iii) The Leased Premiscs shall be danisged or destroyed fo the extint of twenty-five percent
{25%) or inore of the-cost of replacement during the last three (3) yéars of the Term or.any-extended term; or

Version #2 - 12009/11
JFupeteVqmbaAiges tte universal Inline fized lease version 2 Watermarkdoc
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FAYETTE MALL

ildings or ion arcas of the Shopping Center are damaged (Whether or
in the sole judgment of Landlord, the Shopping Ceater

(iv) Any orall of the
not the Leased Premiscs are damaged) to such an exient that,
tannot be operutéd as an cconomically vigble unit.

(6) Except to the extent spevifically provided for in this Lease, nong of the Minjmum Annual Rent and
other sums payable by Tenant, nor any of Tenanl's other obligations under any provisions of this Lease, shall be
affected by any damagg to or destruction of the Leascd Fremiscs by any eause whatsoever,

(d) Th: term “cost of eplacement’” as used in this scetion shall be determined by the. company of
companies selected by Landlord {nsuring Landlord against the casualty in question, or if there shull bé no insurance,
then as the parties herelo shdll agreg, of in absence ¢f any insurance company determination of an apréement, as
shall be detcrmined by arbitration according to the rulcs and.practices of the Americen Arbitfalion, Association in
Chatiancoga, Tenrcsses.

1l g to Lardlord andto all ortgagees of record prompt writteu notice of;nn'y damage to ot

{'the Leased Premises resulling from, fire ordther hazard:

1. If the entire Leased Premises ‘lialkbe.apiropriated or taken under the povver

-public-authority, or conveyarice Shall'bs itiadé in'licu théreof, this Ledse-
such taking, ad the patties shall thércuponbe rofeased from all liability

guast

Anylhing.in this Lease Yo the contrary hovwitlistanding, in e event niore-than fifteen percint (15%) of the
Leased Premises or more than twénty-five percent (25%).of the then existing paved parking.spaces of the-Shopping
Center shiall be agpropriated or taken, or conveyance made in licu thereof, cither patty shall liave the-right to cancel
and termintc (is Ledse as of the date of suchi taking upon giving notice to-the-other-of such-election within thirty
(30) days -afier.such. taking, In flie event of such cancelfation, the partics shall thereupon be refeased: from any
fisrther liability uader this Lease (except for obligations existing on (hs effective-date of such ternination)] provided,
however; (hat;{{ more than twenty-five percent (25%)-of the-then existing paved parking spaces shall be.appropriated:
or taken and fifteen percent:(15%) or fess ofthe Leased. Premises. “be appropriated or tik
Thave given notice:to Landlord of cancehiation, Landlord may at its 0]
‘giying Tenant Hiofice wi it ;)‘ diys priof to thie effective-date'of taking that

orads 5

9 Ehtev-suffiient to ‘cause the paved parki ces aflersuch ¢
“redui Ve pércent (25%) of thie mamber ofspices prior to such (aking, iy which event the

Leasé stiall ethdin i full forcerand effect;

“be 16
(Gross Sales' figure; shial
‘expense, restore the'
not-exceed thio scope
“Candlord’s objigation;
actually reggived and veta

evyorktequired B heiefo, Thecostof
qunder, shall bg

t
y b, 4 fo that portion ‘of the, it proceeds of ihe. condemnation award
{ned by Landlord which dre allocable toithe Ledsed Premiseé,

. Ifmore than fifteén peréedt (15%) o the leasable. fisor spac_e-'wimiu'dxé Shoppiniy Center shall be so taken,
tegatdless of whethet or fot the. Ledstd Péemises shill have beeir partfally taken, then Landlord shall havethe:right
-t ferminate this-Liease on thirty (30) days’ writlen notice,

All campensation awarded or paid ypon such a total or partial taking of (he Leased Promises shiall belorig to
and-be the property of Landlordwithout any participation by Tendnt,

1t is moutually agreed that (D) any veduction in the prcking.area, numbbr of parking spaces, iv the Shopping
‘Center, and/or restrictiad on the imber of motor. vehiclcs-that iy citerthe Shopping Center by action or order-of
any governmental authority, quasi-governiricntal autbority; andfor by any caurt having jurisdiction which dous natin
fact constitute a physical'taking of property shall not constitute stich a taking or condemnation under thiis Lease that
would eniitle-Tenanit to terminate the Leasé, (ii) any such enivir ntal condempation: and/or compli &e by
Landlord witli any order, rle 6r regulatin of any such authority, with any such judicial decres, and/or any suc
etisting;or future Javw.shall not coustitute a defaulc undor this Lease by Landlord'so us fo entitle Tewant to terminate
the:Lease and tlie Lease shal ain in full- f & effect; and (iiiy as-between Luridlord and ‘Terient, Luudlord
may but shall ngt be gblig: omply with any Such order; 7 gulafion, judicial decree or law, it being *
understood by the 1]

: dlord iaj: elect o refise to-comp )
Judiciat-decree, or Taw.

order o test such order, rule, regulation,,

 ARTIGLEIX
GENERAE PROMOTION FUND

Section9.1 Amaunts.

= pation-0 I d-Initial-A to Tenantcovel ; “t5ay-h
Seetion ATRBE 7 pay-th
G 1 sonFund—Sucho st shallbo-paid-ds-follaws:

ih
U

@) INTENTIONALLY DEEETED.
Version 2 120911 . .
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[©)] INTENTIONALLY DELETED.

{&)——Geasal Bromption-F

. mitlal- Chiasee-—Perantshalk poy- to-Lasdh da-charge-inth + ot farthin-Seation
iFihis Lonseforthi-G 1 o estion Fund-witiin-dtan-{10)-& Ao Tenant’ intof
Eihis-Lepse-forih 3 t ¢ SEa tipk

Section 9.1.2 INTENTIONALLY DELETED.

Section 913 INTENTIONALLY DELETED.
Seetion 9,14 INTENTIONALLY DELETED:
Section 9.2 INTENTIONALLY DELETED.
Section 9:3 INTENTIONALLY DELETED.

‘Section 9.4 INTENTIONALLY DELETED.

Section 9.5 General Prontotion Fund, Fhe-GeneretF
r.xmsﬁepﬁilbﬁ tor-and-itst o,

@y oot aniTa-chirre-forthe General-Rrometion i ibe-nsed & oot d i

o Enag £ Pund-will d-forp FHARES
s S i P, 42 a3ciha Initial-Onening:

& Aivitierand purpeses- pening

e Tehani-shall-advertiseit s "‘“’!.»-~_"3 fses-at Fonantis-oxy is-such

iried diard- 4 with-the Initial-Bpeningy

Qa}———;icw—!uéase—i‘.eml—l;ommm‘#—'." rezhan-Ninety-00} Havs-al
s -Center,TE-TennpPeboaseT Tt Z'A.,.; >

hall

£15, ; ;
¥ ¥ A

ARTICLEX
FINANGING

Section 101 Financing. [Fany lending institution and/or any bonding,authority With which Landtord or
any. such bonding authorityhas negotiated or may negotiate intorim or long {erm fitancing for the. Shopping Cemter
or part thereof does not approve the credit rating of Tendnt, of if such lendingz institution or bonding authority shall
require change(s) in this Lease as 2 condition of its approval of diis Lease for-such fnanicing; and if within fifteen
(15),days after nofice from Laridloid (i) Tenant fails or refisses torsupply or excdute guarantees, which are stated by
Landlord as fecessary to-securé the'appraval.of Tenant's credit by any such fonding instituion or honding authority,.
or (ii) if Tenant fajls or refusesto execute with Landlord the dment.or dments 1o {his Lease plishis
e chiange(s) which are stated by Landlord ta be needed in connection with approval of this Lenss for purposes of
such financing, or (ili) if for any rcoson, such financing in an amount-safisfaclory la Landlord-¢annot be obtaitied,
Landiord shall have theright to cance} this Lease at any time prior'to the-commencement ofithe Term. Tni-the cvent
of -cancellation by Landlord hereunder, this Lease shall be-and. become: null and void, and Hoth. partics shall
automatically be released.as of ihe-glg;qofil‘,andlo}d,'-své:ixiéellaiioﬁ—notiéc frony any arid-all Hability or ebligaion-
under hi$ Leaso, except thaf Tandlord-sfiall refuri, thé Security if iy, hadé;by Terast . Notwilhstanding anything
“Version B3~ 120911 :
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Tenunt shall not be required fo agree, and Landlord shall not have any right of
to any modification of the provisions of this Lease relating to the amount
Rent teserved, thé size and/or location of the Leased Premises, ihe
or reducing the improvements to be inadc by Landlerd to the

coutained herein o the contrary,
canceilation for Tenant's refusal to agree,
of Minimum Annual Rent and Percentage
duration and/or commencement date of the Term,
Leased Premises prior to the tender of possession,

Section .10.2 Subordination. Landlord and Tenant agree that this Lease is and shall be subject and
sibordinate-at all times to all ground and underlying leases aud to-all mortgages (in any amounts ard all advances
ihercon which may naw or heregtier affect such leases or the yeal property oF which the-Leased Premises form a

t olidati icipations; reph s, and fons thereof, The

part), and 1o all r¢ 1 difi participd P X
term “niorigage(s)" as used hegein shalf be deemed 1o include trust indenturc(s), deed(s) of trust, and security

deed(s). Tenant agrees to.aftom fo a0y underlying ground lessor or morigagee, its affiliates, successors and assigns
or any purchaser of the Shopping Ceater in 2 foreclosure. proceeding or by 2 deed in liew of, foreclosure. (a
“Mongagee-Party'") who shall succeed to Landlord's injércst in this Lease upon_request of such-ground: lessor or
Mortgagee Paity. Upon, request of Landlord, “Tenant -shall*ps exécuid dnd ackiiowledgd, ‘withoot: charge:
there{or, an.agreement scknowledging such suborditiation and areding to atfors 1o-any nadéflying eroud fess
Morlgages Pary. who shall succeed to Landlord's interést. in ihis Leases Upon réquest of siich ground Jessor
suceeeding to Lindlotd's infercst in this Lease: or Montgagee Pasty, Tenanit shall sxecute such agreement in
_confirniation of such attorriment 3s-such : in-int -shall reasondbly request,

. 1f any Mortgagee Party equires:
Tenant shall, .pro i
-exceutoa document. offy

ARTICLE XI
DEFAULT BY TENANT

Default, Tenant-shall be-in défault héreunder i€ (1) Tetant fils to-pay without any setoll or
deduction wh ¢ when duc-Minirtim Atnval Rent ad dny othier sums due under this Lease'and such faflure
shall continue for'more than five (5) days alter witten notice.from Landlord'to Tcivant; or (2) T caant fails to obscrve
and perfornt any of the other terrms, covenants and/oc conditions of iis Litase and such - faiture shall confinue for
e than ten (10) days after written notice from Landlord fo Tenant; or (3) Tenadt. fails to pay when due the
Minimin Annuat Rént and any other swins payable undgr this Lease three (3) or-tore {imes in any period of twelve
(12) conseoutive months; or (4)-the Loased Premises-shall be abandoncd, deserted, vacated, 6 if Teniant fails to take
possession’of the Leased Premises and initially open for businesg {0;the public as required Hefeimder. If die nature
‘of a-default ulider (2) above s i1 that.t.cannot reasonubly. ba cured within th it 1
‘therean, shdf] be,tommericed, within 33 wly prosecuted
fon 1

Section 11,1

ant of its Agent (unless's
inkmut’ Anpval Reht, or (b) reroval of all or-a
venlory froti;the Leased Premises together-with o1
‘evéntand in-addition to Landlord’s medics sct forth j Section 11,2, Land ay enter U
-mdyremovg- all sy mdining trade fixbures, ¢ uipmont nvedtory at Tebant’s experise, All such property.
shall, af Landlord’s option, became the propeity Landlord, of' s

x 4 r aid property may be placed in storage at-Ternant’s
cost and expetise, of sold ot Gtherwise disposed-of, in which event the protteds of Such sale-or other disposition
shall bilong to Landford,

any successor tenant then in
te eittier of the United States.
the appointraerit

If it any time during the Térm tiere shiall be filed by or against Tenant or,
‘possession of any gearanfor of eiiher inder this Lease, i any court pusiuant ta any statul
or.of any state, 2 petition (i) fu bankeuptey, (i) slleging.insolvency, Giii) {6r reorganization, (iv) 8
ofa réctiver, or (v) for-an arrangement undfer the Bankruptey Acts, ot if a similar fype of procéeding shall e filed,
Landlord may termivate. Tenant’s riglits under this Lease by-notice in writing to Tenant, and i on Tendsit shall
Immediately quitand surrender the Leased Premises to Landlard, but Tenanf shall colitifue lidble for the pagment.of
rent and all other sums due hereunder,

Section 112 Landlord’s Riglits: on Defanlt, In'the, event.of any defdult by :Tenant, Landlord anay (1)
. the Security Déposit; If ahy, specified in Section 1.1(g) toward:the satisfagtion and-cure of such a default,
Y iant’s ¢ [t af Teriarit's cost-and-expense; andfor (3) witliout termieiting fhis.Ledse re-entér the.
f bic-detion or, proceeding at

cersfvaih, anid repos
oplion,
me.

) L ations, and impr sents, and- ford:may at ity
fio character of tha Leased Prefitises as it midy deent fit, and/or (4} atanytin
y part or parts thercof, as the agént'of Teriant or-in Landlord"s own.vight, and/or (5),

elie riiversal inftne fised lease version 2 Watermarkdoc
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terminate this Lease upon mot fess than three (3) days® written notice to Tenant: The exercise by Landlord of any
right granted i this Section shall hot.relicve Tensnt fom ihe.obligation lo make all rental payments, and to fulfill alt
other cavenantsirequired by this Lease, at the {ime and in the manncr provided hercin, and, if Landlord sa desires, all
current,and fubiré reqt and other monetary obligati due b der shall become fmmediately duc and poyable.

Tenant theoughout the remainiing Tenn horsof shail pay Lanlord, no later than the fast duy of ¢ach month during the
Terw, the then curyent excess, i any, of the sum of the unpaid rentals and costs to Lasidlord resulling from such
default by Tenant over the proceeds, if any; reccived by Landlord fro such releiting, if any, but Landlord shall
have na-Tiabifity to account to Tenant for any exeess. Landlord 3hall ot be requifed’to relet'the Leased Premilses
nor-exercise any other right gianled to Laridlord-hetbunder, dor shall Landlord b2 under any obligation (o minimize
Tenant'é Joss as a rosult of Tenant’s default, 1f Landlord attesipts to felet the Leased Premises, Landlord shall be
the sole judge’as to whether of not a proposed tenait is suitable arid.acceptable.. If Landlord relets tho Leased
Premises. (o inference being, made that Landlord is tequired to do sa), then any proceeds’ fom such reletting shall
be applicd in the following order of priority: (2)-to the payment of all-expenses Landtord may-have Incuired in
connection with reentering, cjecting, removing, dispossessing, releting, altering, repairing, redecorating,
subdividing or otherwise preparing the Leased Premises for said reletting, including court costs,-atorney's and
brokerage fecs; (b) to the payment of any past-d indebied: or obligations duc ki der from Tenant to
Landlord, including the. cost of- debt collection; and (c) the residue, if 20y, ia the paymient of the on-going
obligations of Tenant to Landlord pursiant to-the terms and conditions of this Ledse, and Tenant horeby waives all
claims to any excess: All ofthe foregoing.shall beat fnforest frqni the date incwred unfiltHe date-of payment.

any of the covénaiilsor provisions hereaf,. Landlord shall hiaye, in
iy femody allowed at law or in equity'to
vera not herein provided for, With

{al by jury nad the
fic aivd no fe-enfry.
shiall bé-fiecessacyi to.

for condition,
enable Landlord fu recover such posscssion, b

notice to quit possession or:othcr .{(amiqu’ndtiéc‘s or'prerequiSites afe bereby-expressly ivalved by Tendnt,

In the event. Tenapt is-a corporatiof, partnérship, or limited liability coripany, Tenant.agrees’ prior 1@
commencement of the Term to appoint gn agent for service of process having an address.in the staté-in which ther
Leased Fremises are located ond to continuou 1§ maintan such appolnfment during e Torm.. I the-absence of
such appointment, Tenant hercby appoints the Secretagy of Staté -of the- sthte'fn-which the Leased Prepiiscs are
tocated as its agent forFervice-of procéss.

Section 113 Noa=Walver Provisions. The: fatlure of, Lanili_ord'(b insist upon a sirict performance of any'.
of the torms, ‘conditions, and covenants herein shall nat be deemed-ta be a wajver of-any xights or remedies that
Landlord-may have and shalf not be deemed a waiver of any subs uent breach or defautt.in te fenms, tooditons,

and-covenanis Fierein contained except ag may be expizssly wilved T writing,

Section 114, Force-Ajéure. If) Landlord o
{s-Leage by reason of stk
cl:_,sugh'; preyent
dlord
ohiligatiops payable ére

Sectioi'11.5 En rqrccmnhtlEk‘p:ns'cs. If 4t any tine Tenant shiafl be-iri defnul Neveunder, and if1
stiall deem it feéessary to crgage attomeys to enforce Landlord's rights Tiersunder,, the delermination of such
necessity to be in the sole discreion of Landlord, Tenant wil] reimburse Landlord for couit costs; Teasonuble

attomey’s fees (i both the trial court and ppellate courts) ond all other reasanable expases.

ARTICLE X1
‘ "QTIIER BROVISIONS

The term. “Landlord"” s used in this Lease means

Section 12.1 Definition nd ‘Liabllity of Landlord.
f the building in which the Leased Premises are

only the ‘Gwner or mortgagee in possession. for the time being o
located or the awder of a leasehold interest i said butlding andlor the land thereunder so that in the event € sale of
said building or leasehold interést or'sn assignitier ofliis.Lease, o ¥ demise.of building andfor tand; Landlord
shall be and hereby s entifely freed and refieved of alf obligations of Liandford sibsequently-aceruing.

Xt is specifically understood aund agreed that there shall be.no personal liabiliey of
Landlord (nor Landlord’s agent, if any) in respect tovany of {he covenants, conditions, or
provisicns of this Lease. In the event of a breach or default by Landlord of any of its
obligafions under this Lease; Tenant shali Tl solely to the equily of the Landldrd n the
Shopping Center.for the satisfaction of Tenant’s rentediess
“Veridon 421203111 - N :
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{a addition herelo, it is specifically understood and agrecd that Landlord’s rights, privileges, duties, and
obligations may be adminisiered by Landlord's designee, including, but not limited to, Landlord's agent, and that
such designee shall have the fulf authority of Landlord hereunder to perform all of Landlord’s functions hereunder
inciuding, but not limited to, the.exceution of this Lease and any other related documentation.

_ Section 12,2 Relationship of the Parties: Nothing coniained in this Lease shall be déomed or construed
a8 créating the relationship of principal dind agent-of of pastiiership: of:joint.venturs between the pacties hereio, it
boing.undérsiood did agreed ihat ieithed tho micitidd of évnputing reant.aorany other provision contained herein rips.
any téts GF the, paities hertlo: shall be-dee d fo create, any volationship between the partics-other than that of
Landlord and Tehabt. 1f the-named. Landliord. in this Lease'is vepresenied by an ageot or managing agent, then
Tenant agrees thit the word 9 andloid” shatl ¢ deenmied to cefer solcly to:such ageni’s principal.

AT LBt
i

2,4 Todemnity, Tenant agtoes fo defend; indemmiify und save Landlord aind any- ground and
undeclying lessor(s) of the. Leased Premises harmiess-from and againistdny and-all claims and demands {excépt'such
asresult from negligence of Lapdlord, .or any.sich ground or ui erlying lessor(s) or their respective azehts,
conltsclors, servan! or-enployees, subject to’Section $:3) for, or ih corindciion withyany accideit, injury, darhage,
fine, penalty-or resulting costs wha + <aused to-griy persolt Of f spérty‘aristig, diréctly or sidirectly,-out of the
busingss canducted.in-or the uise. and/or-oéciipanéy of the Leased Premiscs o ‘occurring i, od, or about the Leased
Dremises of any pirt: thereof, of sirising directly or indifectly, from dny violation of law, the ADA, act oF omission
of Tenant of any tessignaire br sub-tenat or thelr respectiy it , servanis, ageats, cmployess, of
contractors, and from and sgainist any and dll.costs, expenses, attorneys'ifecy and liabilities incurred in canneotion
withany stich claims and/of proceediiigs biought theréon, The reial gereral liability and property damage
coverage maintained by Tendnt pursunt to this Lease shall:speoi insure the contractual obligdtions of Tenant
28 set.forth in this Section and/or-as provided in thiis Lease.

, and Hofd:Ldtidlord, any grodnd and underlylig: fessor(s) and’
e, Clauis, costs, fifies, penalt ; and Habitities inclnding,
e< 15 the-envirorment, ditorneys’ foes and

bstances or violatiop of any hazardous
verage.is available, arbecomes-available,
1lis.protection of both

Scetion-

_ Tenant.firther agrecs - deferid,
any morfgagee harmless from all Togs, darnage, expe
but not finiited to clean vp cosl;ﬁ, renicdisl afid monitoring, osts, di
costs of litigatio Git-of the Tenant's installation of any ha:
subsiance laiv-(as defiried in.Section 4.1 hereof)s Tin4li€ cvent fnsurai
for the losses or Nabiities deseril inthis paragraph, Tenant shall fmish such coverage. for

Tenant and Landlord ¢and-any-d ignees-of Landford).
edtion 12,4 shall suiyivé the'tdrm ination-of ékplration of this. Lease,
Sedtion 12 iinage to'Brofreity or Pérsods: -Laridlofd stiallinot be Yiable-for.any Toss of or.damageto.
cd P opping Ce eft or otherwise;

_property of. “enint or of othe?s located

aiy-loss Or ddinagy {g dny pro
3 pes o the Thtor! £
city,- alef; raifyy snow, of leaks
fion I B wor from- thie“foof, strect, of
subsuiface-ot o pricss oF b causs 6f whatsaever natire, -Landlord shall not*
be lable for-any such injury. or-damage-caust by other i any: persor(s) cither in the Leased Premises or
clsewhere in'the Shopping Center, or occuptaiis of:property adjaceit o tli¢ Shopping, Center, or by the public, or
§ si-public. work, Laudlerd ‘shall novbe \iable for any

by operations in the construction. ivalg, public, or-q v
fateht défect in construction except for-a period-ofope (1) year from. the date the general contractoy cqnsn\ud_ing-mc
hopping, Center sut inlly construction of the shell of the Leased Premises. The:partics agree that
any Hability of Landlard undet the preceding sentence shall’be limited fo,cost of repatr only, Landlord shall not be
responsible for damage or'loss of propecty of Tenant kept or Stored on the Leased Prebiises, 110 maitér how.caused.
“ll Cgiﬂﬂ ﬂll_%gc  flxe 2H k.de
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d herein to the contrary, Landlord shail he-liable for its negligence, except as set

Notwithstanding anything
forth in Section 5.3 hereof.

Section 12.6 Assignment, Sublfetting, or Llcensing.

Sectivn 12.6.1 Transler, Assignmenty Sublease, or License. Tenant shall nbt, voluntarily,
involuntarily, or by operation of law, sell, morigage, pledge, of In any manncr transfer or assign this Lease in wholo
or in past, or-sublet or license the whole or.any part of the Leased Premises, or permit any other persons or cntity to,
occupy same without the consent. of ‘Landlord, reft tsewhere bierein ta assi ibtenants, li or
‘othier pefsons or eatities notwilbstanding. In tlie everit that Tenant requests permission ta either assign this Lease, ot
to sublét or Hicense the whole or'ahy pait of the Leased Preniises, or this Lease is deemed to be assigned pursuant to
‘Section 12:6:2-of 1his Lease, then Landlord rhay, in ils sole-and absolufe disretion, efect to consent or withhold
corischt. 1f Landlord’s consent is obtained (no biference being inteaded herein that Landlord is in-any way obligated
tasgrent stch gonsent), the on tg such other conditions & dlord shal{ have then‘imposed, if any; such
isigniment or:subleiting or lig shiall be, subject to and conditigucd uporithd fllowirig” o

&

f apy‘sugﬁ péoposed assignment or subletting-or licensing, Tenant shalf nat be in detault
£ the teims, Condivons, or cavenants of this Leasejand,

(v)-the proposed “assighck- or sibléssee of licenste shalf roccupy the Le
$¢ ifi accordancé with the {erins, ¢onditios, dnd covenants of this L&
inSedtion 1.1{c) ligreof; and,

(c) that if the Minimum Avinval Rent or any additional rent or charges roquired 1o be paid by any such
i Annuad Heng arid/or flems of additional-

proposed assigce or sublessee or lisensee exgeeds the Min] i
rent reserved herennder, Gien Tenant shall pay to. Landlord moutlily the entisd aniount 6 such cxcess,
which-sha(l be-deemed additional rent;-4od,

(d), Tenant and its progased assignee or sublessee or ticensee shall executs, acknowledge, and deliver-to
{ andlord 2 fully d ¢ of a-writtcn Gssignriient of lease or sublease of liccise, a3 the.caso
miay be,duly.corisented 10 by, any Guarantor of this Lease by-tlis terins of whigh,.

(i) in-cise of ai asgigainent, Tenant will assign lo su_ch;_proposud.assjgngc']’-é;\qz1§‘s-cdlir
n ase, together with all prepaid rents here itic proposed assigneo will accept said
pruricnt and assume and agree-to perform, directly for efit of Landlord, all of the-terms,
nditfons; and.covenants'of hls Lease Tedait’s pait fo be performed hercilridér; or,

pects b subjéct-and
ind@rstge
‘of Landlord or
uat ren

ablease of fisgisawill in all
arid chvenarits :of this.Léase, it bolii

Have the A it I¢
ch sublease or Jiceiise. would result in'ficoine
-défined.in Scction 856(d) of the INTERNAL RevENUE-CODEOF
: bound by and fo perft

ery except-the

art to be-perforrited e A
erennidof, which

ms of additional. rent reservéd

coriditions; jenal i I
payment of Minimém, Annual Resit: and all:ite

Tonant shall continug 0 pay jo Landlord; and,
(c) nofwithstanding any assig of subletting: o i ing uinder the torms, of (iis. Afticle, both Tenant:
-and any Guarantor of this Leage will-seknoswlcdge hat, notwithstandi such agsignment or subleasg.or
ficense and fhie consent of Landlord thercto, both Tenant and -any Guarantor:of this Leuss” wilk not be
released or discharged from ny. lability whatsoover-ndet (his Lease gnd will confinue to remain liable
tiereon with thé same force and ellecl as though no assigament'or sublease ha[i been wade; aid,

Blett

(f) Tenantshall gay to' Landlord or Landlord’s.. . Landlord’s adminit {ve costs, overhead, add
Foes .of counscl in connection with. each such assignment,. subledse, or license, but not less thati the-

winimusin sum of One Thousand Dallars (§1,000.00); and,

(g) in no event and under na circuisianc shall any siblésseo whethet perthitred] parsuant to the terms
and :cohditions of this Ledse o Geciipying (or having, dccupied) the Leased Premises in violation of. the
Leise terms b tonsidered 2 thifd party-béncficiary (o this Lease, and-any such sublessee.shall have rio
rights against Lasidlord.

a wiiver of gy of thie provisions of this

The actoptance of rent from any other cnﬁ_ty shall not'be deemed to be
¢ Ticensing of the-Loased Premises.

Lease'orto be a consent to the assignment of thifs Lsaseror the sublettifig o

2 Transfor of Sfock or Inférest of Tenant or Guaraaor. If atany‘time duriog the
-pait’ or all its outstanding voting: §tack, if Tenant is 4 corporation; or-any st in the
a partucrship; or eny membérship intcrost, if Tenant is a'limited [fability copmpany-shall be
sale, assigantent, baquest; infieritance; operation-of law, ot other. dispositions 50 'as fo result ifi &
¢ n the picsont clfective’ voling tontrol’ of Tenant by the:person ox; persons owning 2 wajority. of said
outétasding voting stack o7 a majority interest in the partnegship or limited liability compuity, a5 the éass miy b, on
the date of this, Tease, tlien suchr event:shatl gonstitute an ssignment for the pucpdst.of this Lease.

fo th%lzwpé} G I——" i Lde
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In the cvent there isa Guarantor of this Lease, thenif at any time during: the Term of this Lease,

(a) any part or all of such Guarantor’s outstanding voting stock, if' such Guarantor is a cofporation, of any

fnterest in the pastnership, if such Guarantor is & parmership, or any membership interest, if Tenant is a

Timited liability company shall be transfeied by sale, assignment, bequest, inheritance, operation of law, of

50 as (o result in a change in thé presgnt eifective voting control of such Guarantor by the

jority- of sald oits ing voting, stock or & majority inierest in the
& maly o, on the date.of this Léaseiory

Tenani shall so notify Latdlotd,
noticé shaltinclude’or state alt ol th
{2) the océurreices giviig rise.to.s
‘affected;and the shards of Interests” uffgcted;:
‘nterest, - regent!financial stalemen

and (3)that Landlord stiall have- thisty-
Terefn,

this Lease;.
involved-or

degt-

b
2d by-gn-indcpenact]
{30) days from-rgeeipt of §

Landlord shafl Have the right, at its” option, to 7 afit. given within thirty
(30) days af{é:r-Lan_dla‘rd’s recti] such riotice frdm’ Ténarit; 1 the'event. Landlord e s pifier notice of sucht
teansfer or of the digsolution of sichi Guarantor, (fieh Landlord shall have the vight, at its option, within nincty (90)
duys afler receipt of such other notice,.to terminate this Lease ov to. declre.n definlt pursuant fo Article X1 of this

Lease.

The foregaing provisions shall not apply to that portion of the putstanding voting stock which is-listedon a
National Sccurities Exchange 2s peﬁnea i the Securities Exchange-Act af 1934, 2 amonded, For the purposés of
1his.Section 12:6.2,stock 0 hip shall be d ined it fanco with e principles sét forth fa Section 544 of
the Internal Revenue Gode'of 1954, as-the same cdisted on August 16, 1954, aid the term “voting stock shall refer
ta the shares of stock regularly erititled to vote for te élection of directors of i corporation,

‘Section 12.63  Assignment {0 ‘Pareit, Subsididry, Affitiated  Corporation of Tenauts
Notwitlistanding anythi icle X1 to the éantraryy. Tenant shall.have the vnrestrioted right to assign Tis
Tedse to its parént corgoration-or tg:any $ubsidiaryror dffiliated corporation oo a corporation which direcily or
indifcelly. Gwns at Teastfifly percent (50%).dnterest in Tenantorin wiiicit Tenapt-owns at feast fifty percént (S0%),
provided:tat Tehunt sha Yiver-to Landlord wi 3 secuted

it ten (10) days afl i
copy of the:gssign entwhergin such p'arl:'ril.cqrporaﬁgn, subsidiary, af
directly or fndiscetly owas fifty perce

date of such assigiinient, an-eXceutc

cent" (50%) interest in Tenant or-in
(30%) iiitergst, “assurrics .for the benefit of Lan il of tho oblig
provided that any. such-assignment shall not- { f
fierein.provided or fom the-obligati
Tn the-event.such p subsidi
Teast-fifly per
any tiealt
corporation "which directly or fditectly
ovishs af leasta GRky perget (S0%) nter
atid sttt b subjoct Vo e prav

ni

corporation or thie corporation which
which Tenahtiowns at ltast afifly per
‘parent, subsidias fritia
lewst s ity perceit (50%) inferest-iy Tegantior
uclran event shall cul,\s‘ﬁ(uih—au-.nssigmncni for the purposes heteof

in [eistances OF “Mergér, Cuis

igny
this Article"XTF (o e Sanifary, and provided Teannt df
{ing \nder the simé trade name 2 thie.trade name: Tenant is operating ynder pursuant.to
I o assign thils Lease tony corporation:info whiich Tenant may
marge or to ny ¢o atising out of consolidation of Tenant with-anather cgparation oy 0] corpot; tion o
othdr ehlity. aéduiring all of sitbstasitiaily sl the assels of Tendnt.or-all of the fssu d.oui ing; Voting stock of
Ténant. Suchf ‘assignahls Léase shallbe eéxpressly’ : Landlord, within
g niay ferge oF the

- asil .evidence:that the: ti

i f.2 consolidation-of Tenant with anollier cofpotation orsuch acquiting: corporation or other
entigy,as the case inay-be, has: .a-networthand financial conditian equal to-or greatet than (Henet worth and Grancie!
condition, of Tenant and the Guaranton if any, 8s of e date.of this Lease or s of the date of such assignment,
whichever Is greater,.in a- foriu reasonably acceptable to Landlard \chnjcip thie corporation into which Tepant may
merge ot the corpofation arising out of a conslidation ‘of Tenant with another carporation or sucli acqu ing
corporationor other entity, as:the case may-be, assumes.for thc benefit of Landlord all of the & ‘onditions, and
covenants set forth i this Lease 1o be obsenved and performed by Tenant-and amrees to.be.bound By the terns,
conditions, and covenants-of tfifs: Lease, Any sugh, assignment shall fiot:relieve. Tendnt" frofn U ility for the
payment of rent orothiet sums herein provided offrom the-obligation 1o kegp anid-be-bund by the ferins, conditions;
and covenants of this:Lease.

Section 12,7 Su rrender of Premised snd Holding Over. At-’the‘cxpir'm.iqq ‘of thetenancy hereby crealed,
Tenant shail surrender, the Leased Prém fséd in good condition, © Blo wear-and-tear excepted, @ damage by
wnavoiddble canialty X fited to thic cxtent that the same igcovered by-Landiord’s Al Risk (except for thosé items
Specifically’ éxclided), Coverage, end Terant shiall supronder alf keys forthe ,cased ‘Premises'to Londlord-at. the
;ﬁxj”i)‘;%g‘m sniversal dnliie fited lease vecelon 2 Warermarkidoc

& PE. ¥ sall ey age-vers E rer

T Farren
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FAYETTEMALL
place then fixed Yor the payment of rent and shall inform Landlord of-alf combinations on tocks, safes, and vaults, if
ased Premises. If Tenant shall default in so surrendering the Leased Premises, Tenant's occupancy:
whether or ot with the consent of acquicscence of Landlord, shalt be deevicd to be
thiat of a fenancy at will snd in no event from month to wionth oF from year to year, and it shatl b subject to all the
terims, covenants, and conditions of this Lease uapplicable thereto, except that Minimum Annual Rent shatl be twice
tlié smaunt payable in the Jast year of the Term, #ind no extension of rencwal of this Lease shall be deemed to have
occurred by such-holding over. Prior to the expiration or sponer \ermination of this Lease, Tenant shall remove any
and-allarade fixturés; equipthent and other unattaclied items swhich Tenint may h;vc“installfc_d, stored, or left in-the
{:easéd Premises orelsewhere in the Shopping Center,-including but not limited to counters; shelving, show cases,
chairs, and unattiched movable machinery purchased or provided by Tenant and which are susceptible of being
woved williout damage to the building. Tenant shall repair any -damage to the Leased Premises caused by its
removal of such -fixtures and movables. I the-event Tenant does not.make such repairs, Tenat shall be liable for
and agrees to-pay Landlord's costs and expenses inm such repairs, together with-a.sum edual to hyenty percent
¢ for Tenant, Tenant shail not

{(20%) of such costs and-expensesio cover Landlord’s avéshoad fn makingsuch pairs,
; ir-cor 2 cquipmet floor coverlngs
c‘dﬂstit’ul_cf 3

any, in the Le:
subsequent to such expiration,

remove ony plumbing of electrical fiktures or-eguiprznt, h 1 ate-cond]
(including bt not liniited.to will to-wall carpt walls,:af ¢

 part-of the fréelia Id and/or Teaseliold intefest:of idtord, nor shalt “Tenant rerdove’ny
were: fumished or paid: i {ally installed or replaced), proyids
;any hazard installed or

nant’s expeiise plus tiventy

gold, o otherwise disposed of; i
H sal yehier fion-shall belong ta ‘Cardlord: Tenant's obligatiar: to ob:

“hall sucvivé thc expiration oF ther terminatiod of the TetmbE diis Lusd,

.Section 12,8 Licn ‘ol Landlord for; Bent, Taxes gud Other Sums, Landlord, shail bave, and “Tenant
heriby: grants, ‘@ security: interest-itr any- furnishings, equipment; fixtures, inventory,. acc ccoivable; chaltel
papér, documents, fastauments, and goods which are or are 10 “become fixgures, togéther it all items fow of
Fereafter alfixed thereto, Wherever located, whether now owned or axistiagror Horeafler acquired or ari and all
cash and nog:cash p ds of the afegoing, i fuding: bilt nok limitéd to.insurance procecds. The security interest
is granted for the purpose of securdig the payment of réiity sther clinriyes, assessenents, penal ies, arid d hierein
cotenanted tatbe paid by Tenant, and for thé purpose of Sceuring tHe-performance of all other ohligations of Tenant
héreunder. Upon Tenait's detauli or, breach of any.covenants of this Lease, Landlord shall have all remedies
available. urdér thie law of the State whero ‘he Leased Premisesare located, including bwt ot Timied 1 the right to
1ake possession of the sbove méntioned property -and-dispose of it.by gale. in a-commercially: reasonable manner.
Tenant heréby agrees to’exgcute and. deliver from time (o time, Financing Statements at L@pdlord!s‘icqﬁk;sl or if
permitted of required by the Yniform Commarcial Code ‘Landlord may-exgeule:ond recopd-Finncing Statoinel s for
thopurpose of serving notioe, 10" third parties.of “the. scourity inferest Therein: granted, Tenant sha

] dlord:fos all i 1ing and.

ing and recording fees and-taxes incurred in conngeciion with filis i
jdii E Gare, but rot s thar thér
fany Subordination-of

d's administrat

minimum $
Tandiord’s

jen; filed dgainstitfic Shapping Center-or auy

anlstall disclia

ials furnished With ased Premisos.within ten (10)days aftersuch

in cxecistion.of it.of copstructiap in the Leased

19,46 Koep this covenent, addif 3 ! andlord ander this
: scharge such lien, i which c¥ent Teifant agrées {0 pay Landlord a

option e t cffent |
: d.plys Lapdlord’s internaT odriinistiative costs; aitorieys® fees,

0 Lendlord's Right of © fation, 1-Fer
e ant ‘e Hnt-
€

Byt
AFAOUS f -I‘\EOA\ -f.‘", A. ¥
H Racfaurte GHh) d
ins A i A) i ol
i Joot ts $ ot this L
4%
s
)

Section. $Z.11 Inferest.  Whenever this-Lease sefersto “fnterest,” sama shail be compll
tnalter defined) plus two (2) percentage points. If, higwever; pa ent
atis, violative of usury statutey-or otherwiss; then“Inferést” shatl, &5 dgniiist st party,

maximuym legal rate ))_aya,bls'by suéhparty.

i Wil Street Joireiud frosime:ts: e, ot the:
jarige-in stch Prime Rité- o6& ffect-d:chan

‘R:{(e"""'éha-ll'-mcgn ‘the. Pricie.Ral
Rate if moré thap one i publishied); an

@;m sniversal tullne fized leasa serslon.2 Watermarkdoc
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chaiged hereunderon tie dito of dach such change. 1fThe 1all Strees Journal coases (o b published or cebises to
publish a Prime Rate, ‘then Landlord shall designate anotliér piblication.

Sectlon 12,12 Late Paymenls. Shiould Tenant fail to pay whea dus any installment of Minimum-Annual
Rent, Percentage Rent, or any other sunt payable to Landlord under the terms of this Lease, then Triterest shalf acerue
from and after (he date on which any such sum stall be due and payable, and-suck Intorest togethicr with a Late
Chargg-of ’}‘-wo'I—IunQrcd, Dollars '(SZQ().,O{)) to cover the extra expénse inyolved 1A handling sdch delinguercy shiall
be paid by Tenantto 1 andlord at the tirme of yiayinent of thie. delifquent sum.

Sectlon 12.13 Couscats, With fespect to any provision of this Luase whiich cither provides:or is held to
providé that Landlord shall not U bly withhold o biy delay any. consent 60 ap[irm"al,,"l'enam,slmll
not be entitléed to make. any claim for, and Tenant Fereby expressly waives, any claim for damages, it being
understood and agreed that Tenant's sole remedy thefefor shall be an action for'spesific-pesformance.

Section 12,14 Waivei of RIght of Redemptian, Tenant herchy expressly waives any. and alt rights of

redemprion conferred.by statute or otherwise.
other, notice shall be i

Seetion, 12,151 Notices, Whenever notice shall be given by cit

waiting addressed: ta.the address of the- party being notified atthe p“d 3. 1 s Lease of. to $uch athér
address as a'pyty mey fu 2 Aime (o time designate by notice 1o the othier party. Notice may be gived Yy hand
dolivery, .cxpress scrvl ¢, electronic means, or by posiage paid cortifid of Tegjstored mail. with refurn ‘recoipt
requésted. Hotice B 7 heniddetivery, expiress-service, of lectronic-means shiall ¢ deémed-to lrave been given.
apon reetipt by thie party ing notified. Notice'given by c;crtiﬁcd.br-r,c_gmc‘ro& wail shall b deemed 0 fave been
givert at the fitme return yecgipt is signed for, provided, hawover, that if delivery Is, refused of the. notice is

‘Fhclsimed, potice shall b€ deemed received five (5) days aRer the same shall have been cfeposifcd fir the, matl.

Gection 12.16:No. Broker. Tenant,andLandlord warrant. and represent that,no. broker was favolved on
eilher's belialf in negotuting.of consuramafing this Lease, d agree-to nderanify ard-ho 4 thié other farmiéss fror
and againstany and all.clais for brokerage issiops @l isin'goutofnny'gomm(lmcaliqus racgotiations had by
either with any broker vegarding the Leased Premises or. any dther prentises i tie Shopping-Center and/ar. the

consummation of this Lease.,

Section 12,17 Short Forin Liase. Tehoit jgrees ot (o recod ifs | ¢ srlnen

cotischt-of Candlord and fitheragrées to exeoutd; adknowledge, aid eliverat any timé afleethe date & hiis Lease,

at the requiest of Landlord, 2 “short forr loase” suifablé for recording.

4 Blrding Agrcenient. Thix - Shopping Ceuter Leasecoptains all. of the'

0 and it may notbe modifie in any mann by sgreemcatin writlg,
fnterest, “The ter itions-contaffied heréin

Section 12.18 Eaf
tg berween (he partie:
heret

Section-12:19. Provisions Sevel Ble, If any tengr-provision of 415 Loase or the apb(i}c;uionﬂwrg‘of to
aniy person. brrcirumstange shial, 4 s be dnvalid or unén{precoble, the “renyainder of this Loase; or thie
applicatfonof such.te provision to persons.or cifcumStances otherthin those 2. o whiich itis tield: invalid or
_unenforegabld; § affécted thereby and eticlitern and provision of!

t
! i3 Ledss-shiall-5¢ valid-atith:beenforced

fo the Rulfst extent periitted by fad.

Section12.20 ‘Capdpns,~Undé?lln}gxg,_l'.;(hc-buts’. The captions contained horein ure for convenjéence and
i inany i or amphifying the

sefercnge only aud-shall tot be deemed as part of this -gonstryedas in':

\erns and- provisions-of dhis Tease 1o which.they: rela underlinit 3 jis Lease. shall not

ican that such portions gre {o be given any greater-or lesset fore e non-utiderlinéd Jortidns. Any

portion of this Lease W ich-has beon lined ouf was the Egrecment of 1 inate and thie Tenguage of any
ree dnd effect whatsocver.

such fined-out provisions shall be givén o

Settiod 12:21 Rule Agdinst Perpetuities. I the Téfm of this Lea &l
(59 years froni the date appearing o Page 1 of thifs Lease; then this Lease's]
havene further fofoe and effect whatsoever jit lav or equity
“Tenant hereby seprogonls and arrants to Landlord ihat (2)
owledge threatehed befire dny court o sdmiristrative agency
{hat would materially adversely “wffect the financial conditionof Tenant or the ability of Tenaht 14-entet into this
Lease or thé validity or enforceahitity of this Lease;-(b) théfe is' nG pravision of any-existing mortgage, indenture,
coftract or agﬁcmcn&'biﬁding:cni‘.éﬁmﬁ whichi would conflict-with or'in any way preventthe excoution, delivery or
perfarmance of the terms of this. Lease:by Tenany; (¢) eny financial stefements of Tenant provided to Landlord jn
connection with this Lease are tue, complete ard ‘corect in all material respects, falrly present the financial
condition-of Tenant as of the date and for the perfod:referred to therein and hiave been prepared in.accordince with
5".";«:;:1:‘ {}‘Q‘%f%tsgmu iversal infidis fixed least verstas 2 Ware
o7 fc 5t d i [ infina fi. feas:

T, Farren

Seetlon 12,22 Warsanty and Authority.
there nr¢ na, proceedings peading-nor-to Tepant’s K

rmork do¢
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d ting principles consisteatly applied; (d) there has been na materiat adverse change in the
ince the date of such financial statemenis and to the knowledge of Tenant, ng such
material adverse changes ar¢ pending ot thrcatened; and (¢) Tenant is not and shall not become, a person of entity
with whom Landlord is restricted rom doing busiuess with under-regufations of the Office of Forign Assct Conuol
(“OFAC") of the Depaineat of the Treasury {including, but not limited 'td, those named on OFAC’s Specially
Deslgnated and Blocked Persons list) or under-any statute; execytive order (including, but not’ limited to, the
-Septeraber 24, 2001, Executive Order Blocking Propeity and Prohibiting Trausactions With Persons Who.Commit;
Thcaten t5-Commit, or Supgort Tetrarism), ¢ iion’ ot agd-shail pot-cngage inany
dealifigs- nséction oF he olliegwise assqcidted with suth persons oretitiies: T ant acknowledges that Landford
is executing this Loase in reliance upon.the foregoing represeritations andiwarrantics and thit such representations
and. warranties are 2 material-eloutent of the considerstion inducing Landlord to enter. into and exegife this Lease; If

] thap gng;party (whether any such.part individ orporation, perinership,
1 3 ecutingthis

generally aceep
financial condition of Tenant s

“limited p

S

Hait wid that this Licase as béen

Sy have axith “entéF into this-Lease on behalf of ‘Ténant, 10

‘adihorized aid approved by the Bord of Dircctors or, other governisiy ody;of Ténant.
i ense, in considering

¢ Leased Premises,

Section 1223 frrevotable: Offers In considération”
s Ledse and the-terms.of Tépant's prop d tenancy hereund
peading such -vonsideration aiid other d-ind valtable. considé A
'}:ngcbf*‘ac}'axqwlcdgcd. Tenant’s submission-lo Landlord: of’ thiss Lease; duly.oxs
“Tenant's imevocable offér to cortinue for (hicy (30) days from and.aftor receipt by Laddlod 61 s
exceuted by, Tenant of untit Landlord shatt deliver 1o Tenant wrillen notice of rejection of Tebuitt's offer, whichever
ghalt first occur, 1€ within said thirty (30) day period Landlard shiall weither vedin tho.Liasé. duly executed by
Landlotd niorso advise “Fenant-of Latidlord's. rejectior of Tenant's offer, thed after said thirty (30) day périod Tenaht
shall be. fred to. revoke its offef, provided, howevés, Tegant's offer shall.continue unfi)-(a) revoked by Tenant in

writing.or () acecpted orrgjected by Landlord,

Section. 1224 Disputed Charges and Laadiord’s Records. Notwithstanding anything to the contrary
contzined in the Lease, Tenant shall notify Landlord in writing withi one.year alter making & payment-or receipt of
any notice of payments du¢ under. this Least' if Tenant disputes the amoung-of such payment oF the fact that such
payment is due frofn Tenang, If Tenant Eails to deliver this notice-such féilure will constitife a waiver of Ténant's
right'to dispule such billing or the amount thereof.and st 1be dee_medby»’l‘gnunl‘an accotnt stated. Delivery
of notice heseunder Wil not refease Tenant of its responsibility fo mike such payment in 4 tiniely fashion, for
mitigate l,_apdl_ord‘s i is Lease in Connection with ‘enant’s faluss to do so. Upon receiptof noticé of
disputed charge -an of such. chifge, Landlard- ngroes to. ¢oo} erdle as redsonably nocedsary to
iriety ‘of the billing, however, Tenmit-hieréby waives: any and 3ll Jegal and equitable

; t reliting to Tehant's chorees wader

demonstrate: tg Ténant j
rights it lias o may Haveto inspect andl'or‘audit:La‘ndldfd!-s-re'cor‘ds’nx'xd contract
the termis of this Lease, Tenant -sckniowledging and agreeing ‘that-any ssich ingpections .or. audits impose an
unréasonable burden and expense’ upai Laadlord and ‘Landlord's adminiistrative staff:

Section 12.25, Landlerd’s Rlght to Terminate. If:at any tino ‘during the Term of. this Lease Landlord
initiates any or all of the. following: i) remerchandises andfoy redevelops the Shopping Ct ity rélocates any
occupants of the Shoppins Center confaind 15,000 square féet or more of Todr ared, i 23d5-any occupants
containing 15,000, square-feet or more of Tioor area to-the Shopping Cotifer, tfien Landlord shall have the
torminate Tenant's Lease by giving advance writtennotice to Tenant, Tnsuch event,the cffective date of termi
(hercinaRer reforred to in chis section as “Términation DAty stiall b sbéty (60)days from-the date Landlord sends
<aid notice unless the parties “shall agree .in writing to, a_different date of -_Lerminmf,on. Tithe cvent Lasdloid.
(erminates thiis Lease as set forth Terein, Landlord shall reimburse Tenant for fhe unamortized cost of Tenant’s
actual invi:suhhn'liqmc.u:ased Premises’ leaséhold improyemen(s { 1 id as'of the,date ofsuch termination and
amortized ofy-a Straight ling, basis ‘over. (he-initial Torm of the Leasg, (ot jod of ¢ 1))

1 ted “by-Landlord for co £ the Le 3d16
ized. cwsﬁs of Jeaschol

jve the:expirati

2786 L
i ! cept for obifgitjons and Habili b on or earlir termination of
this Lese: Notwithstant & Foregoing, Tenantagrees o pay to Landford all sent and atper sums dueaunder the

[eas includiig aify yoar end’ adjusuﬁciits\i'vhichsliall acerise through.the T crmination Date..

Versten $2- 1200911
J:\Fq)vllei/%gﬂm universal taline fixed lease veesion 2 Watermurkdos
T. Farrert
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Ridec ta Lease, A Riderto {ease numbered consecatively horewith and attathed hereto 1s hereby made a
part hercof. Any conflict of inconsistency between the werms of the main body of the Leasé and the terms of the
Rider shall be resolved in favor of the terins of the Rider.

N WITNESS WHEREOF, Landiord and Tenant have duly exccuted this Lease as of the day and yoar first
above written, each.acknowledging recuipt of an executed copy hereof.

LAKDLORD;

FAYETTE MALL SEE, LLC, a Delaware {insited
lidbility. company; Federdl Ydentification Number 62~
1542285, by CBL- & Assaclites Manageinent, Inc.
a  Dolawars corporation, Federal Identification
Nurbet 62-1542279, Managing Agent

Pririt Nade:, % . Lo
gy Senior Viee Prosident and General.Cal

WITNESS: B.ys.;‘

TENANT:

THE: {QUESS GROUP,LLC, a €=l
fimited ifity corpniy; dbla JAMBR Juice,
Fedoral ldeatification Nuniber-80-0724236

WITNESS:

Verglon #2 12009011 e . B
~JitFayetn:UymbagiisEs eite utieesalinling fixed teasé ersion 1 Hislarsarkdoe
RGN 4 A :
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FAYETTE MALL
RIDER TO LEASE

A. Section 2.5 of the Lesseds supplemented as follows:

Epvl ental Charge. At Landlord’s clection Landlord or its designee may collect from Tenant as
additional reue under this Lease an “Environmental Charge” wehich way contain, without limitation, the following
ftens which Eandlord may supply to the Leascd Premises.

(2 - Tor A 2 4 Eavironniental Chargdtd $upp
{hen Tenant shall use -clectricity supplied by-Landlord as Tenaut’s $ol¢ solree of enctgy, Sucl x
supplied 1o Tenant in accordance weitly Exhibit B to this Ledse, for Tenaiit’s reasonable use tn"Gonnection with such
fighiting;. heating-and.- aig, conditioning, systens .and .such other electrical appliances’ and equipnient (Tenafit’s
Instalfations) as ay-be {nstatled in the Leased: Premises wiifi Landlord’s pernifssion. The “Electrigal
| at-of the Enyironmental Gharge be-detnted additional 1 1§ under

-depending on the Tocation of the Shopping

€. Landlor,

s hejeipafter deGacd shall 4§ a comy
"y be: defermiiied by ene-af the followitig-methods,
Senter iid spplicabilé utility laws and régilations:

1) Tenant agrees tat-Landlord’s enginegr shall make, at auy tjme and TG dme 0 i€, &-sutvey and an
estimate.of fheenery which will bo uscd by Tenant’s Electrical Tristallations; The inttgy ostinaté-shall be based
uipon data obtained fom Tepant's. plans and specifications as verified by a survey of Tenant's-premises following
complotion of Tenani's construction work, ail Tderation the Tenant's hours of usage of
conneeted electrical loads <t qisﬁr‘pg.primnﬁ(y of dighiing and alscdnditios ngequipmént drd _other misceliancou
cloctric equipment as fay be installed and controtléd by Teriant. ‘Laridlord’s engincer shalluse the ulpresaid;survey
estimate Lo cstablish as & componetit of the Environmental Chasge the Tenant’s monthly “Electrical Charge® which
shatl. be ane-twelfth (1/12) of the. Teviaat's anhual charge for electrical energy (the iplectrical, Chasge?),  In
coniéetion with-stich survey Tendut shall suppiy Landlord upon request withie {nformation necessary ta esfirrate
Terfant's conneted load. Tenunt shall be notified of thic strvey findlogs which shall be coqclusive'and'b'mding};pdn
the. partjés. Tenant" shal} pay t0 Landlord monthly 10 advance together with the; )'ar:\cumf Miniminn Annial Rent
A a p'orsia’n'nf the Eavironinental Charge a sum cqual to Tenant's monthly Electrical Charge which shall be-based

upon’ the.afaresaid survey.

_Nojwitt fing dnyiling contalnéd fierehn'ta the coiitrasy, Landlord shall upon Liandlord's voliiion or 2t
“Tenant’s writton, request and expense, iristall & fest micter i 'p:nnii;ea by liw tormeasure elecirical energy.consumed
by Tenant |p~the Leased Premises no more than onée annuaily. 11 the test meter discloscs that the consumption of
ihe: électrical energy in the Féased Premises- for such period is different from the amount Landlord’s cngineer
estirnated to be consumed therein, then; Tenaht's annual total Electrical Charge for the next annual period- shail bé
adjusted 16 réflect the electrical energy corisurned-in Leased premises. Landford shall submi a stalement fo Tenant
afler the (st meter fesills have been.obtained setting forih (1) the manner-of calculation of Tednl's Electtical

Gharge;and (2) the adjustment, i€y, i the Electrical Charge:
or

2 “Tenaut ARIoes that-Eandlord may-at Tenant's pxpéngb»ﬁifnish-and'fnsmﬂ"a=lcst mefer:diat shall be fead
.monilily or -atisome, other- 1 “interval by Landlord and “Tériant -shialk. pa ot at Sorfic alligr regilar
{he casc ruay beyas

I 1;c(r\_ca(§ﬁar’gfc '(ﬂ\d“E!eclri(:«ﬂ Chiarge")for‘the eleclrical enctgy ‘consumed in
the Lgased Preniges. .

L
s of repair and:m
Loeal Gtility Company

-eleetiical supply system, rates-!
Provides, as the-case may be, T4
experience, aid fequi

dt

\ A
A B (=) D
itsove, therate segitient’ of thie Electiical Charge shall not exceed the rate (in ;
‘operitar-of & sep -ty métered-and biifable factlity would otherwise pay for contimious comparable sérvice 16 the
applicable municipality, governsentzl auihority or utility company Yocated in and serving, rctait Gicilitics of a size
and with fhe same requirements as Tenant's in the g,cogmphicflqcati‘on of. the ‘Shopping Céuter (“Locat Utility
Compuny"y if such elecmical energy were not sipplicd By Landisrd and had Teuarit purchas sch clectricity
directly from the Local Utility, Company.. T additiont Tendnt acknowvicdges that underground utility s must be
drawm fromm outside the.propesty line to the building of which: the Leased Premises is a.putt, dnd’ therefore,
addition to thé Eletrical Chiarge, Tenant shall pay a usér: surcharge-on. the cost of Wls efectrical utility construction
To be paid by" the! Landlord, beginning with. the first electrical chirge:, Siid surcharge i1 reiniburse the’
Landlord for otrsite electrical costs including primary fecders ifadsformérs, swite! gour i assadial d eqaip

1 all inciuc is unpaid balance'to be adjus(cd’qua:mi'}y,;iipon_ﬁ\e‘bforcmcn'ﬁoncd costy
Landlord, The aforesaid costs'that Tenant shall ay, shiall be. lak ‘which Tenant woild have paid
Local Utility Company anidsucl had not been supglied by

o be incurred by Lane a ;
had Tenunt purchased such elocticity dircctly fom the

Veion R2 =709/ Rlder io Liease
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EAYETTE MALL

Landlord.

(i) The amount charged {o Tenant us a component of the Environmentzl Charge which is
attributable 1o the electricity consumed In the Leased Premises shali be as hereinbefore described, In no event shall
payment of the Electrical Charge P t of the Envirk { Charge abate, nor shall Tenant tave dny right of
affset or counterclaim against the payment of such Elcctricat Chariye componcnt of the Environmental Charge.

&)y water, ® i Landlord elocts as an clement of said Eavironmental Charge 1o supply water (*Water
Service™), then Tenant shall use Waler Service supplied by Landlord as Tenant's sole source of Water Service. The
uwater Charge™ s hereinafler defined shall as a componeat of (he Envicanmental Charge be deemed additional yerit
under this Lease and may be determined by one of the following methods, depending on the locaton of the

Shopping Center and applicable utilily taws and regulations:

time to tinye, u survey-and an

: nifses. The
a-survey-of’
ideration the
tiate: (o
shill be ‘onc~
ich survey-

taifjed, here ‘Landlord shall upon Tandlord!s volition or &l
,install a test mcter i€ permitted by faw fo measure; water ¢6r umed by Tenant
0-Im fin.ofce afifbally, 1T {he-test miéter disclasés fhiat the consumption of water inthe
Leased Preditses for siich period is different from the améont Tendiord’s-engineer estimated fo be consumed therein,
then, Tenant's dnnual tota] Water Charge for the noxt annul period shall be-adjustéd-to reflect-the water consumed
in thé Leased Premiscs, Landlord sliall subrmit a stifcment (o Fenent after tie fest meter resulis have becn obtained
setting forth (1) the manher of calculation of Ténaut's Waler Charpo; and ) the adjustment, if any,-in the Water
Charge, .

ar

fl‘ena‘:’gt" s writter

in-the Leased B

3) Tenant agrees that Landlord may at Tenut's expense fumish and-indtall a test; meter {hat shall be'read
monthly o at some other regular interval by Landigrd and Tenast-shall pay ruonthly*or 4t some other regular
interval, as the gase tay B¢, 8% its Water Charge (the “Water Charge™} for Tenant’s wir usage.

ot

tive micthod of caloulating the Watce Charge applied uniformly.to all'shuilarly situated Shops,

3) An aligina
3, veceiving such service:

as defined in Section 2+

ime-to refléct an
oply $ysten, Taics charged to simllar

s the case may be; Téndnt's.cor

ili* o X %pericice, " scasorial, Teqiirencnts,  Th
Esivironmental. Cliarge attribiatable to- th . anntal Water Chargo component shall ngt exca 4 - wges.
(inclidinig taxes) which Tenant 83 the operatat of @ separately metered and billable facility, would othe pay if
such waler service were not supplied by Landlord and had Tenait purchased such. watct. diréctly- from " thie Local

Utility Company.

(ii) ‘The amount charged. to Tendht a8 3 e of the Envirinmental Charge which is
atributable to the watér consumied on (lhe Leased Premises shall be as hereinbefore doseribed. fn 0o event shall
payriient of the Witer Charge compotient of the Environinontal Chirge abate, nat shaill Tenant have.any right of
oifsct of counterclaiin against.the paynicnt of such-Water Chargé component of the Environmental Charge.

ronontal Charge; to.
or reated sir (at

It Landlord clects, a5 an,elom
THVAG Servite?) inthe
\C Service furnis d

(6) Hedll
.supply heating,.ve it
Lajidlacd’s option)
“Service, The “HVA
fitigiiat rent under

Tendnt’s: Mechanicat h;xs‘tallaﬁ_,‘o’ns\,arcmot_jpnqcr;lly asccngln ]

engifuet shiafl fuake a suvey and g estidate of the chirges (includivg faxes)
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FAYETIE MALL,

separately cquipped with curb-mounted, air-gooled rooftop type HVAC cquipmeat with economizer, electric
resistance type heaters would othervise incur. The estimate shall include an additional componént for the: cast of
the installation of such an d” rooflop type HVAC cgiipment, as well a3 an cstimale of or-going
maintenance and repair. There shall be added 16 and includéd in the HVAC cstimatc 3 rcasonable allowance for

Landlord's survey, billing end administrative expenses.

In connection with such survey Tenant shatl furnish Landtord upon yequest-with the.information necessary
{0 estimate Tenant's heating and air conditioning load. Tenant stiall be natificd of the survey findings which shall
be conclusive arid binding upon the partiés. “Tenant shall pay to Landiord mouthiy in advance together with the
payment of Minimur Annual Rent, a5 a portion of the Environmentaf Charge, a sum cqual to the amiontization-of the
HVAC Scrvice (“IIVAC Charge™) over a ten-year period, including inlerest. at prime plus 2%, as of Tenasit’s

opening date.

(@) Telephone Service and Charges, 1f telephione service s degired, Ténant shall be responsible for the
obtainifg and instalfation of such service, equipment and fixoures in acedrdanice with the provisions of this Lease, all
tocal laws, rules, regulations, and ordinances. If the local serving wtility shall dircctly serve the Leased Premises
with telophone sérvice, Tenant shaliyat fts"expense, pay all charges for such servic_c.;ﬂrégly to the serving utility. if
service, Tenant:shall purchase such

i

Landlord, who shall, have ttie option™to do s0; shill.elcet 1o supply: telephone

seivice'from Landlord'and shall pay to Landiord @ Telephone Sepvics-Charge tiat would be simflac to Uit p
Tenani were obtaining 1clephone service-directly-fiom the, sorvin X T

pro i anthly statements of Tenaut’s T ‘elephone Service

St harge in-which.¢vent Terant shal] pay {o:Tand

Telephone Service Charge.

§ sole judgmient {o supply ot {0
Envire | Clinfge elecuicity, watér se HVAG, or ielephone service

wiat for Lapdlord to supply electricity, water service, of telephone:servies, then.

g any,of all of such seryices, Inssucli event: Tenant:shall purchase. water and/or
electiicity and/or teléphohe’ service as the case 'may: be,giircu_ly,ﬁom,anqdie: utilfty provider of. Tenant’s choice,
Tendnt shall at Tenant's sofé cost'and cxpens¢ cause the.Lieased Promises-ta be sep

5 toly métered-and billable, and
Tenant shall pay any ofher expenses charged direcfly or-indirectly to Landlord as arestlt 6F Tenant's uss of another
provider,

dhereafler defermings” diat it 18 not. fedsiblc i Lat

continue Supplying.
or ifit-shall hereafter become ub
Landlord iriay discoritinus providin

(f) “Tenapt-agrees that Landford shall. pot be lable to. Tenent for gisraption of ditinution' bfzany utility

service nor for any:shorfages. o curtailments of the use.of any utili iées, and'in sio event-shill such distuption;.

- shortages’ cudail ite-an ton: actual or comsirctive, -or-entitie Ténant to damdges norto, any
abatement of Minttnuim Anrik Reit of Gtheb chiargts dué undér this Leale.

or-Section, us:the case'may-be, Landford
hnoppuyment refates while

() 1a the event Tenant fails 16 pay.any Surh due-under s R
"u\a‘y,'in»addilibﬁ((o?all‘oﬂfcrr,bnfc’dies; ¢ease st{p;ﬁfyingdw,uﬁﬁty;s‘
suicli-honpayment exists.

id deposit
ater Charge or

B. Section2:3%of the Leuse ts-herehy supplement d with:the virig:

or-occupation ficense (€5,
£ this Lease or asthe result
Vauthority or ariy agency oF

Thé ternd “réal estato tax \
_charges, ar taxes {mposed.ugon the Stord and/or the Shopping.Center ey
of Tepant’s operations at thic Shopping Center iy the state, cousity; o Iocal govemmenta
division.or subdivisior thereof,

¢ Inentionsll ueletw..mnmw%e&%vmwsue&wmﬂs—mwm&mﬁs
Intentionally delsted. D 0D COURT SPACESH
h a cat s

k g for6.2 -0 the Leaseiehereby- tion-6:2-i8

shall alsq. méan any ﬁ'c,cn;’c‘ 'fccs..phmqu or {axes,

<o T led cd-thatdl
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FAYETTE MALL,

EXHIBITG
CONSTRUCTION

Section 1.1 Condition_of Premises. (2) Tenant acknowledges that it has examined and inspected the
Leased Premises, is familisr with the physical condition thereof, and finds same suitable for Tenant’s purposes.
Tenant fiirther acknowledges (i) that t:andloid has not made and docs nat hercby make any reprosentations
rparding the phiysical condition of the Leased Premises or (he Shopping Center, and (i1) that there.are no warrantigs,
gither express or implied, regarding the condition ‘of the Leasod Premiises; andfor the Shopping Center, Londlord
shall Have ria responsibility- for (a) tfic.-removal, modifications, or upgrading. of any existing constriction or
quip 10 date Tenant's u of the Leased Premises, (b) the undertaking of any additional
improvements or alterations, or (¢) the installation of any equipment.  Accardingly, Tenant hereby accepls the

Leased, Premiscs in their “AS IS" condition.

(b) For the purpose -of, construing Landlord’s obligations under ‘Soctions 8.1 aod 8.2 of the. Lease,
Landlord’s swork reforred fo in said Sections shall be deemned to Tefer to the Leased Premiscs- in. the condition,
existing at the time of tender of possession, together with any additional ftems of Landlord’s work specifically

enumerated in this.Exhibit.

Section 2 Tenant’s Plans and Spegifications. (;j In the cvent Tenant plang to mprove, renavate ar.alter
- the-Leased Promises, Tendnt shall, within fifieen (1 3) days. following -the exccution’ of this: Le

e .commegcement. date [ repare at Tenant's cost dnd’ pr
i d iter the Léased Prerniss in corduice with Landlord’s
Tehant to-subinit ity plans* oiid specificitions as héreii

(b) With egard 16 Terant's pldns afd spekifications Landlord inay either: () evidence its approval by
endorsbmént 1. that effect by signatire or” itidls on one (1) set of said plans and specifications wid the'retiun of
such sigied-or initialed set:{o Téndnt (Whereupon such. appraved ‘preliminary plan's and specifications shall then
constittite the final plans.and ificationis), or (i) refuss steh. approval if Landlord shall o that the-samie:
(A} do not conform: to the Tandlord's design criteria. and ihe standards of design, motif and decdr established dc
adopted by Landlord andfor ‘other: tenants i ‘the Shopping Cenlery. andfor (B) would subjéct Landlord:to- aily
additianalcost, expensg o Hability or the Leased Presmises 1o any violation, finig; or paialty; and/of (C) would iz any
way advessely affect the reputation, character and/or pature-of the Shoppinig, Centery anid/or (D) wotld provide for or
require any installation or wark wh R aighit be wnlawfulor creato - unsound df dangierbus condition or
adversely dffect the stryctural soundheéss: Building:of which-the Eeased Premiges
sk d part; and/or (E) interfere w i dioining:space in'thie buildingin which
theLieased- are 1 : 5

comections
spegificatio
with tfie foreg

ap Tenanf's cost and. expense,
gency having jucisdi A

-pecessary- permits, 3

feds, charges arid'deposits required in-confiéct

(8) Tenanl’s plans and’s| tions shiall be prepared and sealed by an‘architeet
in the state in whith the. Shoppirig’ Conter is. tocated. 1F the drawings for Tennnl otk are not pre
actordance with thié foregoing, T dndiord shall have the right to cause the-project architect to-redraft, sign and-scal
Tenniit”s:plans at Tenant’s cost andrexpense,

PO

(¢) No construction work shall be. commenced by Fenanit until Tenant veceiv: priot-writtén:appraval of:
the: final plans.as specifications- from Landlord, Approval 6f Tenant's plahs aiid specificiitions by Landlord ot
Landlord’s architeet dots nog réliev Tenat of the responsibilily to” camply with the requitcinents of applicable
codes' and regalatioris,  All changes after final approtal are subject-fo Landlord's prior written approval. Afer
approval by Lanidlord of Tenant's platis-and speclfications, Tenant -shall pay for any additional architectural or
cornistruction. codts incurred by Landlord in.revicwing and/or making req d changes, substjtutions or climinati
it such approved plans and specifications requested by Tenant. “Tenant shall pay for any architectural-costs incurred
by: Landlord i connection with any- subsequent remodeling, alieration, repair.or buitding of the Leased Premises.
Landlord's plan reviewers arc.not authorlzed to obligate Landlosd beyond the Lease requirémicnts.

(H Nothing contained in this Lease or ‘this Exhibit shall be deemed.of canstrued in dny way ss-constituting
the consent or request of Landlord, express or implicd, by inference or othénwise, to any General Contractor;
subcontmactor, [aborer, mechanic or materiatman, for the perfurmance of any lebor ar tlie firnishing of any materials
for airy specific improvement, altcration.or repair 6 the Leastd Premises or any part thereof nor as.giving Tenunt
right,-power or autticrity, as: otherwise provided in this:Leasc of this Exhibjt to cantract for or permit the rehdering
of ady services or the furnf -of any- mateifals that would give risc-to the filing of any mechanics’ or materiol-

B ! 3
‘men’s licns.or claims of fens-againistthe Leased Premises, Tenant’s interest (herci, ot the Shopping.Center.

Version K2— 1209401 . Edbibit 8 ¢ Conslruction « A-1$
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FAYETTEMALL

Section 1.3 Sign Criteria.

(a) Signs are to bé furnished and instalied by Tenant and approved by Landlord's architect. Tenant's sign
contractor or architect must submit a colored rendering of Tenant's sign prior to appraval. Tepant's sign shall be
focated within the limits of Tenant’s storclront and shall not project more than 8" beyond the storefront if the
Shopping Center is a'mall, and not more than-12" beyond the storefront if the Shopping Center is a suip center.
Sign is limited to Tenarit’s 1 nameonly (“&bla?). The following sign régitirementswill bo revieved in

conjunction wiil the Shopping Center's désign criteria:

(b} Sign Size:
Gy, Nislls:

(A)  Upto30'storéfionts Capitals - 18" *
| Lawei case 127
@) 30-1"rind gréatet storefrdut; Capitals- 24"

Lowercase - 18"

(if) Strjp Centerst

[£N) Up to 30* storefront: Capitals-- 24"
Lowercase ~18”

(B8) 30°-1"* and greater storefront: Capitals - 30"
Liower case'~ 247

(c) The tength of Tonant's sign shell be limited to 70% of Teasnl’s storefFont,
@) Al conduit, wiring for and connection to sigr shall be furnished by Tenant.
(e) No flashing signs ot exposed neon wbing permitted.

(f) Ina mall no outdoor signs permitted without ‘Eandlord’s prior writicn approval.

(2) All signs shall be ‘composed of individially dighted, separate letters; provided, however, in a swip
center ad i:y(t:‘mn!l;’_fjll,qmin‘at«;d’alm'nininn.bo fipished on all exposed faces, willi sipnletters individually cutinto
tie face panicl, dnd With Plexiglas Jetters-may be perinitted By Landlord.

() -In.a strip cetiter, under-canopy sign design stiall be as destgnated by Landlord.,
(i) .No exterior signs'shall be'permitted without Landlord®s pior written approval.

() For spaces fronting-on an enclosed mall, Tenant-shall furnish and install ia; convenient location sbove
tlie sign panel specified aboye ong (1) 11 0-volt electrical outlet for use with seasanal promotions.

Section 14 Constuction by Teount. () T
construction and demolitjon. work s ‘to compl
.and spécifications as approyed by Laridlord add: th

shall perform-at Tenant's sale cost and expense alt

pel oSt P!

th the. Tendnt?s plans,

uwirerients, Tendot Is
KX -

ésponsible (o all rertiovals, riodi
Tendnt's :work 'and oceupancy of
it e et

ing; all roof penctrations and:roof
L Tenant's exponse by the roofing
enter or by sucli roofing

il install . Lanidlord

as Taddlord-inay Qesignatt, T qddition, any terant pr haust :
-approved gredse profection systent 9n=l}ictsh9pping-C_é,ntqr:roof. Upon.compl Sf-sald foofing work the roofing
contragtor shiall furnish-a lelter addressed to Landlord stating that.the work- do

s 3 d 1e. i accoidinice-with Tenant's ap-
proved plans and specifications has not aliécted itic Toof bond or guaranty for- th¢ Shopping Center roof,
(ii) Anything.in this Exhibit'o i contiary notwithstanding, all upper leve] tenants whose use
includes the preparation sid/or 3ale of food must install 2 waterproof membrane under jtscntire floor and abave the
concrete-sfab, and any p jong-of sucti-membrane skiall be sealed. light.

(i), Anything in this Exhibit to the contary notwithstanding, all entryway floor tiles fo the
Leased Premmises must mateh the existing commen area floor tiles immediately adjaceatto the Leased Presiises.

Exkhibit B < Construciion - As-)s.
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FAYETTE MALL

{6} Tepant's General Contractor (the “General Contractor") shall be subject to Landlord’s prior written
approval, which approval may be withheld in Landlord’s sole discretion. Tenant and Tenant's Gencral Contractor
shall comply with the requirements set forth in this subscction (6), Tenant'and Tenant’s Gencrnl Contractor shall
enter into a construction contract in- the form of the current cdition of Document A101 or A107 of The American
Institute of Architects in which the General Contractor agrees to perform Tenaiit's work tequired hercunder, Said-
contract shail be subject to Landlord”s prior writicn approval. Said contraét shall provide, among other things, as

follows:

(iy That notwithistanding anythihg confained m the Contract :Dgeiments to’ the cortraty, the
General Contractor will-perform the work and fumnish the materials reqmrad therefor on the sole credit of Tenant;
that=ao lien for Tabar ar materisls will be filed or.claimed by the. General Can(zzc(ar against the Shopping Center
prcmxszzs -of which the Leased Premises are.a pm or-againsé the Leased Premises; that the General Coitractor will
y such lien fled or cla.ims ny: persan, or entity- lhat firnishes fabor or materials to the Leased
id thal Jemnify and:save Landlord hmm!ess From any-and all.costs and
Bl m....uu, s fees, Suffered or fncufred as.2 result of any such lien duat ; iy be filedd or

c!atmed o connecuon withior arfsing out of the work;

@D Thzl h‘lc General Contractor shall t'umlsh the following $2
ans

conmd-i’ssued by.a bondixxg campany a eptable’to Landlord ficeniset

such; persons as- Land(nrd ‘may rcqmn:, 8
by all subcontractors, and He
Thoumnd Dollaxs'(s2 000 ,00)

u ] c_eascs} andthat eittier Landlord orTcnant ‘shalttiave the fighit to temiinats sdid Coniract. \vnhout
Tiability {f ahy such’condition continties for thirty' (30)days;,

A'u) That the. Gcne:al Comraclor

(iv) That the General Contractor shall b fesponsible from-the time of its exceution of e
agreement: or from the time-of the beginning of the fifst wcrk, whichever.shall be earlier, fof afl i uuurv or daisge of
any kind resulting from the work- (g. persons or property. In addition 1o the Habiliy imposed wpon e Geheral
Contractor on..account of personal” injury (including death) or property damage suffered . through (he General
Contractor's neghgence, which liability is'not impaired or otherwise affected heceby, the General Contractor shall
assume the obhgauon {0 ‘save: Landlord bam:lcss aad to mdcmmfy Landiord from evay expcnsc, fial

person at any. place in which wark is lacated arising out of or suﬂ'crcd tbrough any act or orission of the Gc.ncral
Confractor or any Subconuzctor, or any one eithér (A} directly or ‘indivectly ‘employed by of (B) under the
supervision of any of thém in the-proecution of the work; and

(v) That.the Geriorat.Contfactor shall at all tiries kecp the Leased Preniises and adjacent areas
it rrubbish. causcd by ifs ‘operations, Tie Geheral Contractor shail be
iz and periising ¢ all sa(‘cty ‘precautions and programs in connection with ihe
o the safety of, and shall provide all necessary’ pro(cetion: 1o prevent
ther persons who may- be: aﬂictcd thereby; including
tér'and other-tonants-in the Shoppmg Center; (B) it
thereia, and (CJ-otheér property at the sitcor, ad]uccnt
, the:faumishing of guard fails, bamicades dnd the
\t but-riot thé ‘obligatitn, to cfect constiuction
‘barrfcades oif behalfof Tendnt at- Tenaiit's sole’cost gd expense, and the cdst of sucli barricades shall be negotiated
betiveen the Shopping Center manager and the Gencral Contractor,

Exhihit B - Construciion - As-Is
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FAYETTE MALL
GUARANTY OF LEASE
In consideration of the foregoing Lease botween FAYETTE MALL SPE, LLC, a Delaware lnited
liability company as Landlord, and THE SPEAQUESS GROUP, LLC, a : Y limited Hability company,
dfb/a JAMBA JUICE, as Tenant and in consideration of other gooed dnd val consideration the Teceipt and

sufficiency of which are hereby acknowledged, and to induce Landlord to crter into said Lease, the undersigned,
MARY. SPEAKER, lomdy and- severally. and JOHN SPEAKER, jbintly and soverally: if there be more than one”
(collewiively, "Guardntor"), coveridniydrid agreds as follows:

Guarantor. hercby xrrcvocably, unconditionally-and absolutely guarantees to Landlord, the prompt
and full paymcnl of rent and all othcr sumns dug to Landlord under said Lease and the pronipt and complete
,pcrfom)ancc of all covenants coritainedin said Lease on-the Tenants (:md any succcssors ond dssigns: of Tcuant,

it equal
Guaranior's obligitions ta Landlord and’ Guar:
Landlord. Guarantor agiees to i S %
Tenant's failure to pay thé aforgsald tent dnd.othersums and/or the Tenant's
covendnts,

¢ of any such amount to
033, costs or damages, arising out of
u:e ta-pecform-any-of the aforesaid

2 _Guarantor walves ence; demand for paymientior-perfonmance, extension-of time of payment or
pcrformancc, notice of’ agceptance’ of his Guaranty, notice ofnoppayment, noupgrfonmance and indulgences, and
notices of -eyery kind and conscots to any and all forboarances and extensions of the time - of payment’ and
performance, and to.any and all:nodifi cauox\s in the. terms; covenanis:and conditions of said Lease hereafter made
or gran(ed andlaau fen; and its thereof, G or wiives a![rq,hc of sibrogation whatsoevier with

respect lo anty collateral securing the aforesaid obiligations.

3. Guarantor agrees that-its obligations hereunder are primary and.agrees that this Guaranty may be
caforced by Landlord without first résorting to or.ekhausting any othier rcmcdy, security or collateral; provided,
however, that nathing Herein contained shall prevent Landlord. ffom-suing on the aforesald. obhgauqns with or
without mizking the Guarantor d parly to-the ‘suit or-exescising any other rights-under said Lease, and if such suit or
auy other romiedy is availed of only the ret proceeds therefform, aRer deduction of all charges'and expénses of gvery
kind and pature:whatsocyer, shall be'applicd in rcducnan of the amountduc on theé aforesaid obligations, Na action
bruught under dhis Guaranty and 5o recovery m pursuance - thcreofsl @2 bar or déferise 1o any ficther adtion

which may b brought upder thifs. Giaranty by {s) héceunder or in the performance-and
¢ r agrees-tliat'a seledsé or Settiement with
{éass any-other Guarantor; and-all

Were the only pcrscms “or “entities

Ahis Guaranty” shall not bé xrnpaxred, madified;. chang
impairment, -modificatian, change, release or limflati
(including without-liniitation any mccuou of the Lease by Tenantor by any Trustee or Recgiver in ban!-a-uptcy)
resultirig fromi the operation of any present or-futire pravision of the Natfonal Bankmptcy Adt, other similar-statute,
or from tfie decision of any court. The liability of Guarantor shall not be affected by any repossossion of the Leased

Premises by Landlord.
S. Guerantor agrecs that in the évent.this Quaranty is placcd ifi the hands of an atiormey for

enforcement, Guarantor shall reimburse Landlord for all- expenses incbrred, incliding exp and
atomey’s fees inctired througit the trial courts and all appeals.

6. Guaraitor agrees that this Guaranty shall inure:to the benefit ofand mdy be enforced by Laudlord,
its suceessors and-assigns-and any mongagee(sy of the Leased Preniscs; and shall be binding and enforceable
agains( the Guarantor and the Guarantor's légal fepresentatives, suctessors and assigns,

Version §2:= 120901 L Guarunty of Lease
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FAYETTE MALL

IN WITNESS WHEREQF, the Guarantor has exccufed this Guaranty this 19 day of

L2082

ADDRESS:

207 Crooked Tree Court
Naperville, HHlinois 60563

WITNESS:

@L’W%ﬂ londinion

Ferston X2—~'12109/14

Ji\Faypere\Vqmpbarfi tle universol nlinefived foasy version? Watermark doc
7 Farren @ ég‘ 5 '

3%

GUFRA‘NTOR: & X

T A . N §

N S aken)
MARY SPEAKER, joirlily and severally
Social Security Nomber 391-54-6957

|-1BI1l.

¢ JOUNSPEAKER joinlly-mid severally
. Social Security Number 391-58-1869

pate_ )T 1A~ SBY)

o EXPIRES 1M S/15
- NOTARY D 465036

Guarangy of Lease”
Fayour Mall
Laxington, Kenhicky



